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1. Noumericat InpEx To CompLarvant’s EXuIBITs. 


[Nore.—““Exhibit Page” indicates the page of the book of Com- 
plainant’s Exhibits where each of the exhibits are set forth; ‘Record 
Page” indicates the page of Complainant's Testimony where ench ex- 
hibit was offered in evidence.] 


"ye ‘pase, page 
1. Subpoena duces tecum to T. A. 
Edison, W. E. Gilmore, Edison 
Phonograph Co., Edison Phono- 
graph Works and National 
Phonograph Co., dated Nov. 

O48 AGUS ca waaaeaiemineantessce 675 29 
2. Subpoena duces tecum to T. A. 
Edison, W. E. Gilmore, Edison 
Phonograph Co., Edison Phono- 
graph Works, and National 
Phonograph Co., dated July 16, 

WOR sisigussconscanas: easesens 679 94 
3. Agreement between T. A. Edison 
and J. H. Lippincott, dated 
June 28, 1888 (see Exhibit No. 

86;'D: 180) casessiasasiseasanaies 682 98 
4, Agreement between T. A. Edison 
and Edison Phonograph Co., 

dated October 28, 1887........, 683 99 
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10. 


11. 


12. 


6. 


Agreement between T. A. Edison 
and Edison Phonograph Works, 
dated May 12, 1888............ 

Agreement detween T. A. Edison, 
Edison Phonograph Works, 
North American Phonograph 
Co. and J. H. Lippincott, dated 
~ October 10, 1888 (see Exhibit 
No. 46, p. 200) . 

Agreement bet ween T. A. Edison, 
Edison Phonograph Co., Edison 
Phonograph Works, North 
American Phonograph Co. and 
J. H. Lippincott, dated Oct. 12, 





Agreement between Edison 
Phonograph Co., Edison Phono- 
graph Works, T. A. Edison, J. 
H. Lippincott and North Ameri- 





can Phonograph Co., dated 
January 22, 1890............6. 
Affidavit of T. A ison, with 





copy of Agreement of Aug. 1, 
1888; between Edison, N. A. 
Phono. Co. and Lippincott an- 
nexed, in case of American 
Graphophone Co. vs. Walcutt, 
verified Dec. 6, 1894........... 
Bill of Complaint, National 
Phonograph Co., Edison Phono- 
graph Works, and New York 
Phonograph Co., against Colum- 
bia Phonograph Co. and E. D. 
Easton, filed Oct. 9, 1896....... 
(Identical with Exhibit No. 10, 
except as indicated)............ 
Order, filed December 9, 1896, 
discontinuing suit of National 
Phonograph Co., Edison Phono- 
graph Works and New York 
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page. 
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Exhibit : 7 Exhibit Record 
‘No. « ‘Page. page. 


Phonograph Co. against Colum- 

bia Phonograph Co. and E. D. 

Easton, on patents 382,418, 

382,462, 400,648, 414,761 and 

430,274 (for complaint, see Ex- 4 

hibit No. 10). 
13. Order, filed Dec. 9, 1896, discon: 

tinuing suit of National Phono- 

graph Co., Edison Phonograph 

Works and New York Phono- 

graph Co. against the Columbia 

Phonograph Co. and E. D. Eas- 

ton, on patents 386,974, 430,278, 

484,583, 484,584 and 499,879 (for 

complaint, see Exhibit No. 11). 728 111 
14. Agreement between Edison 

Phonograph Co. and National 

Phonograph Co., dated April 2, 


72% WA 





729 «112 





15. Certificate of Incorporation, Na- 
tional Phonograph Co., dated 4a 
January 25, 1896.... suar “OL AS 
16. Notice of John R. Hardin, Re- 
ceiver, dated Feb. 15, 1895 (iden- 
tical with Exhibit A of Exhibit 
No. 36, page 130)............+4 Tet 114 
17. Advertisement soliciting sub- 
scriptions for stock of North 
American Phonograph Co.. 
18. Notice to the public by T. Be 
Edison, in fac simile of his 
handwriting, that National 
Phonograph Co. is the only 
company making and selling 
genuine Phonographs ......... 737 «116 
19. Notice to Dealers on Phonograph 
Record Box, signed T. A. Edison, 
and_registered in Patent Office, 
containing list of patents, &c.. 737 117 “6 
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20. Record Slip, registered in U. S. 
Patent Office by National Phono- 
graph-Co., Nu Y....s.c0rcssee* 738° «117 
o 21. Letter from North American 
% . Phonograph Co. to Ohio Phono- 


111 graph Co., dated January 23, 
1894, regarding rented Phono- 
i 739121 





‘ 22. Supplementa! iAreementhetwden 
G the North American Phono- 
* graph Co. and the New York 
Phonograph Co., dated July 1, ‘ . 
F808 cowssaseansneiweassey sey 739 «124 
23. Agreement between American 
au Graphophone Co. and the Na- 
tional Phonograph Co. and 
Edison Hponpe tl Werks 
dated Dec. 7, 1896. 3 
112 24. Bill of Sale of local conipaby, con- 
tracts by John R. Hardin, Re- 
4 - + ceiver North American Phono- 
13 : graph Co., to Frederick P. Ott, 
dated Feb. 18, 1896, and acknowl- 
edged March 21, 1896.......... 750 «127 
25. Bill of Sale of assets of North 
114 American Phonograph Co. by 
=) John R. Hardin, Receiver North 
American Phonograph Co., to 
115 Naticnal Phonograph Co., dated ~ 
Feb. 18, 1896, and acknowledged - 
March 21, 1896 
26. Check of T. A. Edison ‘for 87, 500 
o ; endorsed to order of John R. 
Hardin, Receiver (printed in 
116 Record, p. 128, at Q. 667, testi- 
mony of Edison) .............. 775 128 
27. Plea, American Graphophone Co. 
= v. Ed. Phonograph Works Pike 
wl7 x a. (printed in Exhibit No. 46, pp. : 
. 169; 178) spewsscaieapsate sawns + 415 186 


7460-127 
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No. page, Page. 


28.° Affidavit of Thomas A. Edison, 
etc. (see Exhibit No. 36, p. 120, 
which isa certified copy thereof) 775 140 
29. Amended Complaint, American 4 
Grapbophone Co. v. Ed. Phono- 
graph Works (printed in Exhibit 
No. 46, p. 169)... 
_ 30. Replication, American Grapho- 
phone Co. v. Ed. Phonograph 
Works (printed in Exhibit No. 
46, pp. 169, 229)............ 065 15 144 
31. Plate of Phonograph Patents used 
by North Amer. Phono. Co. 
(printed in Record at p. 150, Q. 
776, testimony of Edison)...... 775-150 
82. Assignment of Phonograph 
Patents by John R. Hardin, 
Receiver North American 
Phonograph Co., to National 
Phonograph Co., dated Oct. 5, 
T8906 csiswamseviseinacwwicswossome 776 «181 a 
33. Assignment of Phonograph 
patents by John R. Hardin, Re- 
ceiver North American Phono- 
graph Co., to National Phono- 
graph Co., dated October 5, 1896 778 181 
84, Certificate of Incorporation of the 
Edison Phonograph Co., dated 
Sopt,: 30, 18ST occ cvsvciceaiee 781 188 
35. Certificate of Incorporation of the 
Edison Phonograph Works, 
dated April 30, 1§88........... 785 = 183 
86. (Feb. 17, 1902) Certificate of In- 
corporation of the North Amer- 
ican Phonograph Co., dated 
July 14, 1888..............--5- 789 188 
36. (Feb. 19, 1902) Notice of Motion 
to apportion time to take testi- 
mony in case of American ‘ a 
Graphophone Co. vs. Edison 


775 144 
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546 
557 
~ 561 
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606 
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671 
673 
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Exhibit 


36 
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Phonograph Works for Jan. 28, 


Affidavit of T. A. Edison in fore- 
going case, verified Jan. 23, 1896 
(Exhibit A.) Notice of John R. 
Hardin, Receiver North Amer- 
ican Phonograph Oo. soliciting 


-~ bids for property of North Amer- 


ican Phonograph Co., dated Feb. 
181800 ssiscqienrniineoncaeasewe 
(Exhibit B.) Notice of John R. 
Hardin, Receiver North Amer- 
ican Phonograph Co., to its 
creditors and stockholders of bid 
of Thomas A. Edison for its 
entire assets, dated March 28, 


(Exhibit ©.) Order of Chancellor 
McGill in case of W. W. Cutting, 
Exr., vs. North American Phono- 
graph Co., dated May 6, 1895, 
directing receiver not to accept 
Edison’s bid and to proceed 
against Edison to procure assign- 
ment of patents, etc........... 

(Exhibit D.) Order of Chancellor 
McGillin case of W. W. Cutting, 
Exr., vs. North American Phono. 
graph Co., dated Dec, 26, 1896, 
directing creditors and stock- 
holders to show cause why an 
offer of compromise by T. A. 
Edison to J. R. Hardin, Receiver, 
should not be accepted......... 

Offer of compromise, T. A. Edison 
to J. R. Hardin, Receiver, dated 
December 21, 1595 

(Exhibit E.) Order of Vi 
cellor J. R. Emery directing 
Receiver J. R. Hardin to accept 








Exhibit Record 


‘Page. page. 
794 «185 
795 185 
804 185 
807 = 185 
808 185 
SLL = 185 
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Exhibit Exhibit Record 
‘No. 7 Page. page. 
compromise offer of T. A. Edison 
and Edison Phonograph Co.... 815 185 
86 (Exhibit F.) Notice of J. R. 
Hardin, Receiver North Amer- 
bs ican Phonograph Co., offering 
for sale assets of North Amer- 
ican Phonograph Co., dated 
ne JAN. 20,1896... cercenneeweencs 822 185 
87. Order to show cause setting forth 
Edison’s offer of compromise 
(identical with Exhibit D of 
Exhibit No. 36, of Feb. 19, 1902, 
supra, printed at page 137)..... 828 192 
38, Final Decree, on consent of 
Howard W. Hayes, for injunc- 
tion against Edison Phonograph 
Works, in case of Hardin, Re- 
ceiver, vs. Edison Phonograph 
Works, dated January 21,1896. 829 198 
89. Injunction against Edison Phono- . 
graph Works, issued by Chan- rs 
cellor McGill February 3, 1596.. 830 198 ; 
40. Edison’s offer of compromise 
(forming part of Exhibit D of 
Exhibit 36, printed on page 137) 831 = 201 
. 41. Order of discontinuance in case 
J of J. R. Hardin, Receiver, North 
_ American Phonograph Co. vs. 
T. A. Edison, dated January 21, 
PSOC cic, cciecwiais cawinw ceaimertieaiblen, 832 219 
42. Letter, dated July 25, 1895, R. N. 
Dyer, attorney for Ed. Phono, 
Works, to J. R. Hardin, Re- 
ceiver, threatening that Ed. 
Phono. Works would sell Phono- 
graphs to the public (this exhibit 
is set out in the'Record at p. 216, 
Q. 136, testimony of Hardin)... 8383 216 
43. Subpoena duces tecum to T. A. 
Edison, Edison Phonograph = 
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Exhibit 
No. 


45, 


46. 


“ 


‘“ 


Co., Edison Phonograph Works, 
National Phonograph Co., John 
R. Hardin, J. Adriance Bush 
and John F. Randolph, dated 
February 7, 1908.........+.065 
Subpoena duces tecum to National 
Phonograph Co., John F. Ran- 
dolph, Edison Phonograph Co., 
Edison Phonograph Works and 
William &. Gilmore, dated Feb. 
SS, I eee 
Subpoena duces tecum to W. E. 
Gilmore, National Phonograph 
Co., John R. Hardin, J. Adri- 
ance Bush, John F. Randolph, 
Edison Phonograph Co., Edison 
Phonograph W dated Feb, 
7, 1903... 
Amended of Complaint, 
American Graphophone Co, vs. 
Edison Phonograph Works, filed 
FANG IO) EBOB. «crs sisieserersiavesaiareraiore 
Plea of Edison Phonograph 
Works to amended Bill of Com- 
plaint of American Graphophone 
Co., filed January 22, 1805..... 
Agreement between T. A. Edison 
and J. H. Lippincott, dated June 








Contract annexed and agreed to 
be executed between Edison and 
the American Phonograph Co., 
dated , 1888...... 

Contract annexed and agreed to 
be executed between Edison 
Phonograph Works and Amer- 
ican Phonograph Co., dated 

, 1888. ine 

Agreement between . Edison, 

the North American Phono- 








Exhibit Record 


page. 
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837 
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852 


854 


859 


863 


page. 


218 


224 


239 


241 


241 


241 


241 
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Exhibit 
No, 


46 


graph Co. and J. H. Lippincott, 
executed and dated August 1, 
ASOSy ciscsswvesaaas cninanianrese 
Agreement between the North 
American Phonograph Co, and 
Jesse H. Lippincott, and the 
Edison Phonograph Works, ex- 
ecuted and dated August 1, 1888 
Agreement between T. A. Edison, 
Edison Phonograph Works, the 
North American Phonograph 
Co. and Jesse H. Lippincott, 
dated Oct. 10, 1858............ 
Agreement between T. A. Edison, 
the North American Phonograph 
Co. and Jesse H. Lippincott, 
dated August 1, 1888 (same as 
BDONE ii ciai-waacdnimimawntsieaas 
Agreement between North Amer- 
ican Phonograph Co. and J. H. 
Lippincott, and the Edison 
Phonograph Works, dated 
August 1, 1888 (same as above). 
Agreement between J. H. Lippin- 
cott and the American Grapho- 
phone Co, dated August 6, L888 
Agreement between T. A. Edison 
and Jesse H. Lippincott, dated 
June 28, 1883 (same as above)... 
Agreement annexed and agreed 
to be, executed between T. A. 
Edison and American Phono- 
graph Co., date? ij 
1888 (same asabove)..........- 
Agreemeut annexed and agreed 
to be executed between the 
American Phonograph Co, and 
the Edison Phonograph Works, 
dated , 188s (same 
as above) ...... CO Or 
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874 
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880 


883 


885 
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894 
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Exhibit 
No. 
46 


47, 


48. 


49. 


50. 


51. 





Supplemental agreement between 
the American Graphophoné Co. 
and J. H. Lippincott, dated 
AUG: 16 SBS isrnswarireawavivasnies 

(Replication, filed January 29, 
1895, American Graphophone 
Co. vs. Edison Phonograph 
WOKS) ieiaisisrssinssieiesinierinsnneviesa 

(Of March 18, 1903.) Subpoena 
duces tecum to J. Adriance Bush, 
dated March 5, 1903........... 

(Of April 16, 1903.) Agreement 
between the North American 
Phonograph Co. and the New 
York Phonograph Co., dated 
June 13, 1889, and annexed 
thereto the agreement between 
the North American Phono- 
graph Co. and John P. Haines, 
dated Feb’y 6, 1889............ 

Agreement between the North 
American Phonograph Co, and 
the Metropolitan Phonograph 
Co., dated Jan. 10, 1889........ 

(Agreement between North Am. 
Phono. Co. and J, P. Haines, 
dated Feb. 6, 1889, printed on 
PALO: 988) visivansisivewiecsarcrewrs 

(Agreement between North Amer- 
ican Phonograph Co. and the 
Metropolitan Phonograph Co., 
dated October 12, 1888, printed 
ON page IG)... ..erecerececees 

Agreement between the North 
American Phonograph Co. and 
the Metropolitan Phonograph 
Co., dated June 23, 1890, and 
annexed thereto the agreement 
between the North American 
Phonograph Co. and the Metro- 


19) 
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Exhibit 


52. 


52. 
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53. 


54, 


55. 





x 


politan Phonograph Co., dated 
October 12, 1888........... 264, 
Consolidation Agreement between 
the New York Phonograph Com- 
pany and Metropolitan Phono- 
graph Co 3 
Consentof North American Phono- 
graph Co. to the consolidation 
of the New York Phonograph 
Co. and the Metropolitan Phono- 
graph Co., dated May 10, 1890.. 
Agreement between the Metro- 
politan Phonograph Co. and the 
New York Phonograph Co., 
dated May 10, 1890,........... 
Proceedings at stockholders’ 
meeting of the New York 
Phonograph Co. to consolidate 
with Metropolitan Phonograph 
Co., held June 25, 1890.......- 
Proceedings at stockholders’ 
meeting of the Metropolitan 
Phonograph Co. to consolidate 
with the New York Phonograph 
Co., held June ¥5, 1890........ 
Certificate of incorporation of the 
Metropolitan Phonograph Co., 
dated October 1, 1888.......... 
Certificate of incorporation of the 
New York Phonograph Oo., 
dated February 8, 1889.......: 
Preliminary prospectus of the 
Metropolitan Phonograph Co... 





56-71. (These exhibits are extracts from 


the minutes of New York Phono- 
graph Company, and are set out 
in the record as shown at Re- 
cord, page 311, x-Q 240, testi- 
mony of Haines).............. 
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Exhibit 
‘No. 


72, 


73. 


14. 


15. 


76. 


TT. 


78. 


79. 


80. 


$1. 


xm 


Agreement dated July 1, 1893, 
_ between North American Phono- 
graph Co. and New York 
Phonograph Co. (identical with 
Ex, 22, except as noted)........ 
Letter of W. E. Gilmore, Mgr. 
-Edison Phonograph Works, to 
Walcutt, Miller & Co., dated 
Maroli. 10; T6806 car scacweusawsrs 
Jobbers’ Agreement with National 
Phonograph Co., dated Jan. 2, 
WQ0D i isricvieiare's a SieaMOTE Helena asatareterT 
List prices of Phonographs, Re- 
cords and Blanks, discounts and 
conditions of sale, issued by Na- 
tional Phonograph Co., dated 
May 1, 1901 
Notice published rega 
ditions of sale of Phonographs 
by National Phonograph Co.... 
List of suspended dealers, issued 
by National Phonograph Co., 
January 15, 1900............5- 
List of suspended dealers, issued 
by National Phonograph Co., 





Agreement between National 
Phonograph Co. and dealers re- 
garding trade discounts, de- 
liveries, &c., dated March 25, 


Trade circular letter issued by 
National Phonograph Co., May 
2d, 1898, agreeing to hold its 
dealers harmless............+++ 

Circular letter issued to the public 
by National Phonograph Co., 
April 1, 1898, regarding Edison 
Phonograph speakers, etc....- 5 


Exhibit Record 


page. 


1018 


1019 


1019 


1021 


1027 


1027 


1030 


1033 


1034 


page. 
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ambit Exhibit Record 
0, 


Page. 
82. Letter of W. E. Gilmore, Manager 
Edison Phonograph Works, to 
E. F. Leeds, dated March 26, 
1896... ts 
88. Trade circular issued by the Na- 
tional Phonograph Co., March 4, 
1903, regarding Lambert in- 
FINFEMENE so rcesiwieaae seer. cvs 1037 
84-85. Plates of Edison Phonograph 
patents used by Edison Phono- 
graph Works and National 
Phonograph Co. (these two ex- 
hibits are set out in the Record 
at page 402, Q. 293, testimony 
OL GilMOLE)..6)..:0 20 mmeeiesarererciere 1039 
86. Retail Dealers Agreement issued 
by National Phonograph Co., 
Jan. 2, 1902 2s 
87. Retail Dealers’ Price List, dis- 
counts, &c., issued by National 
Phonograph Co., May 1, 1900.. 1041 
88-100. (Printed booklets of National 
Phonograph Co.)...872, 437, 440, 1115 
101. Release of National Phonograph 
Co. to John R. Hardin, Receiver 
North American Phonograph 
Co., dated August 19, 1898... . 
102. Agreement, J. H. Lippincott with 
the North American Phono- 
graph Co., July 17, 1888, tranfer- 
ring phonograph and grapho- 
phone rights..............206- 1051 
103. (Agreement between T. A. Edison, 
North America Phonograph 
Co., and J. H. Lippincott, 
August 1, 18Ss, printed on page 
A99) gis usiveinwnainarteiattsistenlacaicen 1054 
104. (Agreement between North Amer- 
ican Phonograph Co., J. H. 
Lippincott and Edison Phono- 


1036 





1039 





1046 





page. 
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397 


401 


411 
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449 
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Exhibit 

‘No. 

graph Works, dated ce ase 1, 
188%, printed on page 197).. 
105-106. Restriction plates used on 
phonographs by North American 
Phonograph Co. (these exhibits 
are set forth in the Record at 
“pp. 461, 462, Q. 75 and Q. 79, 
testimony of Lombard)........ 





107. Circular Letter No. 19 of North 
American Phonograph Co. ‘To 
the Phonograph Companies,” 
dated February 3, 1890......... 

108. Circular Letter No. 49, of North 
American Phonograph Co. “To 
the Phonograph Companies,” 
dated December 4, 1890........ 

109. Circular Letter No. 51, of North 
American Phonograph Co. “To 
the Phonograph Companies,” 
dated December 16, 1890....... 

110. Form of lease used by ‘‘the 
Phonograph Companies,” by 
direction of North American 
Phonograph Co. 

111. Stock certificate, North American 
Phonograph Co., dated. May 18, 
1889 

112. Notice to take testimony on final 
hearing in case of New York 
Phonograph Co. vs. National 
Phonograph Co. e¢ al., dated 
October 15, 1903............0.. 

118. Examiner’s order to take testi- 
mony of W. E. Gilmore in case 
of New York Phonograph Co. 
vs. National Phonograph Co. 
et al., dated October 15, 1903... 

114. Assignment by [Edison Phono- 
graph Co. to J. R. Hardin, Re- 








Exhibit 
Page. 


1055 


1055 


1055 


1056 


1060 


1061 


1065 


1066 


1068 


Record 


456 


461, 
462 


463 


466 


466 


526 


527 


585 


535, 
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115. 


116. 


117. 


118. 


119, 


120. 


121. 


122. 


XVI 


ceiver, of certain Phonograph 
patents, dated January 16, 1896 
Assignment by Thomas A. Edison 
to J. R. Hardin, Receiver, of 
certain Phonograph patents, 
dated Jan. 16, 1896............ 
Assignment by I’. A. Edison to 
the Edison Phonograph Co. of 
certain Phonograph patents, 
dated May 8, 1900.. 
Assignment by T. A. Edison to 
the Edison Phonograph Co. of 
certain Phonograph patents, 
dated July #7, 1888....,....... 
Assignment by T. A. Edison to the 
Edison Phonograph Co. of cer- 
tain Phonograph patents, dated 
TELS. Bj TGSE sin secs-n:ersrsia(Sorwersnras 
Assignment by T. A. Edison to 
National Phonograph Co. of 
patent 713,209 for duplicating 
phonograms, dated December 
HOTS cisicisatirsnesansiomeniaanis 
Assignment by T. A. Edison to 
National Phonograph Co. of 
Phonograph patent 622,843, 
dated April 26, 1901. 
Assignment by T. A. “Edison to 
National Phonograph Co. of 
patent 667,662 for duplicating 
records, dated Dec. 24, 1v0L.... 
Assignment by T. A. Edison to 
National Phonograph Co. of 
patent 604,740 for improvement 
in governors for motors, dated 
October'Y, 1901 sis scseveseewswes 
Assignment by T. A. Edison and 
the North American Phonograph 
Co. to the Edison Phonograph 
Co. of certain Phonograph 
patents, dated May 22, 1893.... 








Exhibit Reoord 


pige. Page. 
1070 = 536 
1073 5386 
1076 = 536 
1077-836 
1080 536 
» 
1082 537 
1084-5387 
1086 587 
1088 537 
- 
1089 537 
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124. Assignment by T. A. Edison and 


125. 


129. 


the North American Phono- 
graph Co. to the Edison Phono- 
graph Co. of Phonograph patent 
281,453, dated May 23, 1893.... 
Petition of New York Phonograph 
_. Co. to Chancellor McGill in case 
of Cutting vs. North Am. Phono- 
graph Co, dated April 24, 1895. 
Ch. McGill’s order to J. R. Hardin 
to show cause in above case.... 
Answer of J. R. Hardin, Receiver, 
to petition of N. Y. Phono. Co. 
Order of reference to the Vice- 
Chancelot ssiccssees ceersesens 
Order of Chancellor McGill direct- 
ing payment of Royalties...... 
Restraining order of Chancellor 
McGill in case of New Jersey 
Phonograph Co. vs. North Amer- 
ican Phonograph Co., dated Nov. 





Order for injunction pendente lite 
against Edison Phonograph 
Works to restrain sale of Phono- 
graphs, dated Oct. 21, 1895..... 
Order of Chancellor McGill pro- 
viding the manner in which J. 
R. Hardin, Receiver North 
American Phonograph Co., shall 
sell Phonographs, dated Sept. 
0: TEES so cin nisa wins sae Aenacices 
Order of Chancellor McGill direct- 
ing Receiver Hardin not to ac- 
cept bid of T. A. Edison, and to 
procure assignment from him 
of Phonograph patents, dated 
May 6, 1895......-.-.+- Bo Riwae 
Affidavit of Thomas A. Edison 
forming part of complaint in 
suit of Cutting vs. North Amer- 
ican Phonograph Co., dated 
August 15, 1894.... 
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Page. 


1092 


1094 


1101 


1102 


1107 


1108 


1112 


1114 


1116 


1119 


1123 


Page. 
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[Nore.—The following exhibits are set out in the 
testimony and are not printed in the Book of Ex- 
hibits.] 


Exhibit 
‘No. 


130. 


131. 


182. 


183. 
184. 
135. 


136. 


137. 
188. 
139. 
140. 


141, 


Letter North American Phonograph Co. 
to Ohio Phonograph Co., dated ee 
4, 1894 

Letter North American Phonogra aph ‘0. 
to Ohio Phonograph Co., dated July 
20; L8GL aca ais 2 eaacea emma eminns 








Record 
page. # 


579 


5m9 


BIBPRicsses wen sreenice 595—Exhibit page 459 


Extract from the Phongraphic News of 
May and June, 1895, relating to spring 
motor Edison Phonographs......... 

Extract from the Phonographic News 
of May and June, 1895, relating to 
spring motor Edison Phonographs.. . 

Extract from the Phonographic News 
of May and June, 1895, relating to 
spring motor Edison Phonographs. . . 

Extract from the Phonographic News 
of May and June, 1895, relating to 
promised improvements in the Phono- 


Letter dated January 17, 1890, North 
American Phonograph Co. to the 
phonograph companies. ............ 

Letter dated July 30, 1890, North Amer- 
ican Phonograph Co. to the phono- 
graph companics........-.....eeeee 

Letter dated August 1, 1890, North 
American Phonograph Co. to the 
phonographic companies... od 

Catalogue of musical phonograms for 
the phonograph issued by North 
American Phonograph Co. in 1890... 

Advertisement of New York Phono- 
graph Co. in the Phonogram of Janu- 
ary, 1893..........0.65 sina aheelensrahaies 





606 


606 


606 re 


606 


606 


606 


str rrestiterg 


606 


606 


648 
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Exhibit Becord 
No. ‘page. 
142. Advertisement of the North American 
Phonograph Co. in the Phonogram of 
JaHvarys 1808. vccconeccewesseenes 648 
> 143. Letter National Phonograph Co. to E. 
F. Leeds, dated May 6, 1896......... 672 
144. Letter National Phonograph Co. to E. 
F. Leeds, dated May 11, 1896.. + 673 
145. ~~ Agreement... 1805 
146. Bill of complaint 1313 





Il. COMPLAINANT'S EXHIBITS BY TOPICS. 


AGREEMENTS AND CONTRACTS. 














No. ee, 
4. Oct. 28th, 1887. Between Edison and 
Edison Phonograph Co........... 683 
5. May 12, 1888. Between Edison and 
Edison Phonograph Works....... 690 
3, 46. June 2S, 1888. Between Edison and 
rt Lippincott.................. 682-854-885 
102. July 17, 1888. Between Lippincott } 
and North Am. Phono. Co........ 1051 ‘ 
104, 46. Aug. 1, 1588. Retween North Am. 
Phono. Co., Lippincott and Ed. 
Phono. Works... a - 1055-871 
103, 46. Aug. 1, 1888. Between Edison, 
: North Am, Phono. Co. and Lippin- 
-1054-866 
46. Aug. 6, 1888. Between Lippincott . 
and Am. Graphophone Co........ 883 
46: Aug. 6, 1888. Between Lippincott 
and Am. Graphophone Co........ 896 


6, 46. Oct. 10, 1888. Between Edison and 
Ed. Phono. Works, North Am. 
Phono. Co. and Lippincott...... 695-S74 
7. Oct. 12, 1888. Between North Am. 
Phono. Co., Edison, Edison Phono. 
Co., Edison Phono. Works and 
Lippincott .........50..2.020c00s 695 
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49, 47. 


47. 


51. 
22& 72. 


23. 


14. 


117. 
118. 


123. 


124. 


Exhibit 
Oct. 12, 1888. Between North Am. 
Phono. Co. and Met. Phono. Co... 983 
——, 1888. Between Edison and 
Am. Phono, Oo............+ 682-859-890 
————,, 1858. Between Edison 
Phono. Works and Am. Phono. 
OO scnesie steers anaes cine 682-863-894 
Jan. 10, 1889. Between North Am. 
Phono, Co.’and Met. Phono. Co.. 984 
Feb. 6, 1889. Between North Am. 
Phono, Co. and Haines.......... 937-907 
June 13, 1882. Between North Am. 
Phono. Co. and N. Y. Phono. Co.907-926 
Jan. 22, 1890. Between Edison 
Phono. Works, Lippincott and 


North Am. Phono, Co............ 208 
May 10, 1890. Between N. Y. Phono. 
Co. and Met. Phono. Co......... 966-986 


June 23, 1890. Between North Am. 
Phono. Co. and Met. Phono. Co. .938-956 
July 1, 1893. Between North Am. 
Phono. Co. and N. Y. Phono. Co.739-1018 
Dec.7, 1896. Between Am. Grapho. 
Co., Natl. Phono. Co. and Edison 
PHONO; Wrorkss:.:.0:0)s:es:sesianowaacaie 746 
April 2, 1900. Between Edison 
Phono. Co. and National Phono. 
COs siiaa De RN cen anne ds seaisinzion'e 729 


° ASSIGNMENT OF PATENTS. 


July 27, 1888. Edison to Edison. 
Phonograph Co.............00008 1077 
July 27, 1888. Edison to Edison 





Phonograph Co. sseswesiss 1080 
May 22, 1893. Edison and North 
Am. Phono. Co. to Edison Phono. 
1089 





May 23, 1893. Edison and North Am. 
Phono. Co. to Edison Phono. Co.. 1092 
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S xxi 
— No. _— 
128. May 6, 1895. Edison to Hardin, Re- 
938 Geiver (Oder FOF). .0::2- osc cieciaee 1119 
114. Jan. 16, 1896. Edison Phono. Co. to 
59-290 « * Hardin, Receiver .........-..---+ 1070 
115. Jan. 16, 1896. Edison to Hardin, 
Receiver 1073 
33-894 = 32. Oct. 5, 1896. Hardin, Receiver, to 
=> Natl. Phono. Co.......:.-45 +325 776 
934 33. Oct. 5, 1896. Hardin, Receiver, to 
es: Nath PHOH6.OGsccccascescmcccien 778 
37-907 = 116. May 8, 1900. Edison to Edison 
Phono: (Oo: sesgs se sese2csea tease 1076 
07-926 o 120. Apl. 26, 1901. 
OOins waeswinsinis semen watemaniemaas 1034 
7 122. Oct. 2, 1901. 
03 Co... 1088 
121. Dec. 24,1901. 
66-986 1086 
119. Dec. 16, 1902. : 
38-956 PObevaxsgsxacsaveensnaseantccdans 1082 - 
¢ a 4 
9-1018 . CERTIFICATES OF INCORPORATION. 7 
34. Sept. 30, 1887. Edison Phonograph 
746 CG viniesasaverecovacscniaspeisaes 781 
35. Apl. 30, 1888. Edison Phonograph ° 
‘ WOES cocci as cides eeniamsentene 785 ; 
Fa9 36. July 14, 1888. North Am. Phono. 
OOvisscsnipeussasonssswadesseguge 789 
53. Oct. 1, 1888. Met. Phono. Co...... 996 


54. Feb. 8, 1889. The N. Y. Phono. Co. 999 

. 52. Sept. 12, 1890. New York Phono. 
1077 OGerimasaius is - 965 
meet 15. Jan. 25, 1896. National Phono. Co. 731 


1080 
: Suppenas Issvep. 
1089 2. July 16, 1902. To Edison, Gilmore, 
a Ed. Phono. Co., Edison Phono. 
1092 “ as Works, Natl. Phono. Co......... 679 
e 
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43, 


45. 


47. 


129. 


28 & 36. 


27 & 46. 


80 & 46. 


10 & 11. 


29 & 46. 


Nov. 24, 1902. To Edison, Gilmore, 
Ed. Phono. Co., Edison Phono. 
Works, Natl. Phono. Co......... 675 

Feb. 7,1903. To Edison Phono. Co., 
Edison, Edison Phono. Works, 

Natl. Phono. Co., Har Bush 









and Randolph......... 833 
Feb. 7, 1903. To Gilmore, ison 

Phono. Co., Edison Phono. Works, 

Natl. Phono. Co., Hardin, Bush 

and Randolph 839 





Feb. 17, 1908. To Gilmore, Edison 
Phono. Co., Edison Phono. Works, 
Natl. Phono. Co. and Randolph... 837 
Mch. 5, 1908. To J.A. Bush....... 904 


AFFIDAVITS. 


Aug. 15, 1894, T. A. Edison (insol- 
vency, N. A. P. Co.)....6..000005 1123 
Dec. 6, 1894. T, A. Edison (Amer. 
Graph. Co. v. Walcutt) .. 706 
Jan, 23, 1896. T. A. Raison | (Graph. 
Co. v. Phono. Works) .........+ TT5-795 





PLEAS AND ANSWERS. 


Jan. 22, 1895. Edison Phono. Works 
to Am. Graph. Co............. T15-852 
Jan. 29, 1895. Replication, Am. 
Graph. Co. v. Edison Phono. 
WOPkSi waeiacsasnimasesaiteeres 775-903 


Brits oF Compiarnt. 


Natl. Phono. Co., Edison Phono. 
Works and N. Y. Phono. Co. vs. 

_ Columbia Phono. Co TAL-724 

Am. Grapho. Co. vs. Edison Phono. 

TT5-843 
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606 


Ro, 


12 & 13. 


36. 


36. 

36. 

36, 37. 
38. 

39, 
127. 
41. 
126. 

+ 128, 


128. 


52. 
52. 


125. 


Xx 
Exhibit 
page. 
Orpers oF Court, DECREES, ETC. 
Discontinuing suit of Nat. Phono. 
Co., Edison Phono. Works and 
N. Y. Phono. Co. vs. Columbia 
PHONG: Oossxewrnnesa see seenwees 727-728 
Motion to take test, Am. Graph. Co. 
v, Ed. Phono. Works............ 794 
Order in Cutting vs. North Am. 
BhonO: Oosexs cise siawesviisewey 808-811 
Directing receiver not to accept 
Edison’s bid and to proceed....... 808 


Directing Harding, Receiver, to ac- 
cept Edison’s offer of compromise. 815 
Order to show cause on foregoing 


OLAOE ccinnwcomeinarinaeraicers aeeaaee 811-828 
Final decree for injunction against 
Edison Phono. Works .... .....- 829 
Injunction against Edison Phono. 
WOPK Si eavisiceimnnwawinionearaccwinend 830 
Order for injunction pendente lite 
against Ed. Phono. Works......- 1114 
Discontinuing case of Hardin v. 
EGIBOD wxiscenirarsacaincsibirvivaiewalenteiamaare 832 
Restraining order, New Jersey Phono. 
CosgaNi A. Po Cov css cesemenss 1112 


Sale of machines by Receiver, man- 
ner of. a 
Refusing bid of Edison; orderin, 
assignment of patents............ 1119 








Notices AND PROCEEDINGS. 


June 25, 1890. Consolidation Met. 


and N. Y. Phono. Cos............ 984 
June 25, 1890. Consolidation N. Y. 

and Met. Phono. Cos,............. 974 
Apl. 24, 1895. Petition of N. Y. 

Phono. Oo.....-0+--6 ainieesieiw 1094, 1108 
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36. Mch. 28, 1895. Notice of J. R. Hardin, 


ROCeIVER s.e:2 11.0% suis aeeee GetEReT 807 
Jan. 20, 1896. Notice of J. R. Hardin, 
ROCBIVER ssi isis ie siaisccarniaiwinis wisierviorecs 822 


112-113. Oct. 15, 1908. Notice and order to 
take testimony of Gilmore ....1066-1068 


Orrers or Compromise AND Consents, RE- 
LEASE, ETC. 


36 & 40. Compromise offer, T, A. Edison to 


Handi hy RECOiVEL resets c:crsravariaace 812-831 
36, 37. Order to show cause why compromise 
should not be accepted.......... 811-828 


36. Order directing acceptance of above. 815 

38. Consent to injunction; Hardin and 
Edison Phono. Works ........... 829 

52. Consent of North Am. Phono. Co. to 
consolidation of Metropolitan and 








New York Phono, Cos........... 965, 
101. Release of National Phono. Co. to 
Hardin, Receiver.............06+ 1046 


LETTERS MARKED AS EXHIBITS. . 


187. Jan. 17,1890, North American Phono- 
graph Co. to Phonograph com- 
panies (see Record, p. G02)........ 

107. Feb. 3, 1890. North American Phono. 
Co. to the phonograph companies 

(Civ. Letter NG; 19)... ncervincrreanes 1055 

138. July 30, 1890. North American 
Phonograph Co. to phonograph 
companies (see Record, p. 604)... 

139. Aug. 1, 1890. North American 

* Phonograph Co. to the phonograph 
companies (see Record, p. 60+4).... 
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No. 


108. 


109. 


21. 


180. 


131. 


42. 
73. 
82. 
143. 


144. 


Dec. 4, 1890. North American Phono. 
Co. to the phonograph companies 
(Cir. letter No. 49). on 

Dec. 16, 1890. North American 





Exhibit 
page. 


1056 


Phono, Co. to the phonograph - 





companies (Cir. letter No. 51).. 
Jan, 23, 1894. North American 
Phonograph Co. to Ohio Phono- 





May 4, 1894. North American 
Phonograph Co. to Ohio Phono- 
graph Co. (see Record, p. 577).... 

July 20, 1894. North American 
Phonograph Co. to Ohio Phono- 
graph Co. (see Record, p. 578) .... 

July 25, 1895. ‘Dyer to Hardin, Re- 


Mar. 10, 1896. Gilmore to Walcutt, 
MANGERE COs isscaaecuearos nesiarreunien 


-Mar. 26, 1896. Gilmore to Leeds... 


May 6, 1896. National Phonograph 
Co. to E. F. Leeds (see Record, p. 
672)... 

May 11,1896. National Phonograph 
Co. to E. F. Leeds (see Record, p. 
673) . 








LE?rTeRS NOT MARKED AS EXHIBITS, BUT READ 


INTO THE REcorD. 


Jan. 22, 1889, Thomas A. Edison to New York 
» Tribune (see Record, p. 575)... .....seeee 
Oct. 17, 1889, North American Phonograph 
Co. to the phonograph companies (see 
Record, p. 579)...0..0eseeveeeevseeveees 


1892, Thomas A. Edison to local 


phonograph companies (see- Record, pp. 
B71, 468, 460). .... sees seer cece serereenee 


1060 


739 


833 


1019 
1036 


PAGE 
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Jan. 25, 1894, North American Phonograph 
Co. to Ohio Phonograph Co. (see Record, 
TABOD) cro Sncetamomemmaniskicerranuctaraen rose 

Sept. 25, 1894, New York Phonograph Co. to 
Hardin, Receiver (Defendant’s Record, p. 
300; Haines, x-Q. 104).......--...00000- 

Oct. 8, 1894, New York Phonograph Co. to 
Hardin, Receiver (Defendant’s Record, p. 
298; Haines, x-Q. 102) ...............005 

Oct. 3, 1894, New York Phonograph Co. to 
N. A. Phono. Co. (Defendant's Record, p. 
300; Haines, x-Q. 103).............2.008 

May 6, 1895, Edison to Hardin, Receiver, 
waiving Court House sale (see Record, p. 





Feb. 10, 1896, New York Phonograph Co. to 
Thomas A. Edison (Defendant's Record, 
p. 229; Fahnestock Re-x-Q. 397).......-. 
Feb. 21, 1896, New York Phonograph Co. to 
Thomas A. Edison (Defendant's Record, 
p. 229; Fahnestock, Re x-Q. 297)........ 
May 24, 1897, United States Phonograph Co. 
to Ohio Phonograph Co. (see Record, p. 
BBS) swemanes yeawmeresmsewengeaauanmeses 
Mar. 15, 1898, H. W. Jessup to R. N. Dyer 
(Defendant’s Record, p. 120; Dyer, Q. 5).. 
Apr. 4, 1898, R. N. Dyer to H. W. Jessup (De- 
fendant’s Record, p. 127; Dyer, x-Q. 9)... 
Apr. 5, 1898, H. W. Jessup to R. N. Dyer (De- 
fendant’s Record, p. 126; Dyer, x-Q. 9).. 
Apr. 5, 1898, R. N. Dyer to H. W. Jessup (De- 
fendant’s Record, p. 127; Dyer, x,Q. 9).. 
Apr. 19, 1898, H. W. Jessup to R. N. Dyer (De- 
fendant’s Record, p. 125; Dyer, x-Q. 7).. 
Apr. 21, 1898, R. N. Dyerto H. W. Jessup (De- 
fendant’s Record, p. 122; Dyer, Q. 5)..... 
Apr. 23, 1898, R. N. Dyer to H. W. Jessup (De- 
fendant’s Record, p. 123; Dyer, Q. 5).... 
Feb. 1, 1901, Circular letter of New York 
Phonograph Co. (see Record, p. 647)..... 


PAGE 
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XXVII 
PAGE 
June 4, 1902, New York Phonograph Co. to 
Central Trust Co. (see Record, p. 824).... 
June 23, 1902, New York Phonograph Co. to 
Thomas A. Edison (see Record, p. 346)... 
June 26, 1902, Thomas A. Edison to New York 
Phonograph Co, (see Record, p. 847)..... 
July-2, 1902, New York Phonograph Co. to 
Thomas A. Edison (see Record, p. 847)... 
July 7, 1902, Thomas A. Edison to New York 
Phonograph Co. (see Record, p. 347)..... 
BILLS OF SALE. 
24, Feb. 18, 1896. J. R. Hardin. Receiver, 
GOR. Ps Ob biissrsissniewnnariaranraratevarvetanaje 750 
25. Feb. 18, 1896. J. R. Hardin, Receiver, 
to Natl. Phono. Co. 762 
82, Oct. 5, 1896. J. R. Hardin, Receiver, 
* to Natl. Phono. Co.....0..ssceeeeres 178 
88. Oct. 5, 1896. J. R. Hardin, Reesiyet 
to Natl. Phono. Co.. ‘ 778 
Pusuic Notices, Crrcutar Lerrers, Eto, 
17. Advertisement offering stock of North 
AM: PHONO; Oowewssaaceewssariennaes 134 
18. T. A. Edison, Natl. Phono. Co. only 
company making and selling Phono- 
BEADS veiaisiesins acroarervisiranrawaninwieiers 137 
16, Hardin, Receiver, offering assets of 
North American Phono. Co., Feb. 15, 
MODE cravvienrarucrvatudncsusminen 734, 804 
19. T. A. Edison, Notice to dealers (on 
record box) . 137 
20. Record Slip, Natl. Phonograph Co..... 738 
26. T. A. Edison’s Check to Hardin, Re- 
ceiver. 115 
81, Plate of Phono. pate S used by North 
Amer. Phono, 00... ...522500eseeee 175 
36. Hardin, Receiver, offering assets of 
North Am. Phonograph Co., Jan. 20, 
1806... .cercccccsevccrecscceconens 822 
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Exhibit 
No. page. 


55. Prospectus, Metropolitan Phonograph 


56-71. Extracts from minutes of New York 
Phono. Co.. -» 1018 

74. Jobbers’ ‘Agreoment, Natl. Phono. Co. 1019 

75. Trade price list, Natl. Phono. Co...1021, 1041 











76. Conditions of sale, Natl. Phono, Co.... 1027 
77, 78. Lists of suspended dealers, Natl. 

PRONG CO. ccminsaonsaanioasa ners 1027-1030 
79, 86, 87. Dealers’ Agreements, Natl. 

PHONG: O03 a-.0:0;0.0 v's.a.sieiag 0 1088, 1039, 1041 
80. Circular letter, infringements. Natl. 
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Reecross-examination by Mr, Hayes: 


RXQ505. Is there any earlier entry in the min- 
ute books than that you have just read in regard 
to the New York Phonograph Company No. 2 em- 
ploying counsel in connection with these suits? 

A. These suits referred to, those five companies, 
five firms? 

RXQ506. Yes, sir. 

A. That IT can’t sav without an examination. 
(Referring to minute book.) I look through the 
minute book and don’t find any such entries in re- 
gard to the five firms or companies mentioned. 


Recess till 1:00 P. M. 


After recess. 


WILLIAM E. GILMORE, a witness called on 
behalf of the complainant, having been duly sworn, 
testified as follows: 

Direct-examination by Mr. Hicks: 

Q1. Please state your name, residence and occu- 
pation? 

A. William E. Gilmore; residence, Orange, New 
Jersey; officer in various companies. 

Q2. Kindly name the companies of which you are 
an officer, and what office you hold in each? 

A. Edison Manufacturing Company, am_ vice- 
president and general manager; Edison Phono- 
graph Works, general manager; National Phono- 
graph Company, president and general manager; 
Rates Manufacturing Company, president and gen- 
eral manager; Pyro Electric Company, president. 

Q3. In which of these companies are you a di- 
rector? 

A. Tn all of them. 
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354 William E. Gilmore. 
SC 1060 Q4. Who is president of the Edison Phonograph 
Works? 
A. Mr. Thomas A. Edison. 
Q5. For how long a time have you been connected 
with the Edison Phonograph Works? 
A A. Since April 2, 1894. 
iy Q6. How Tong have you been connected with af 
Thomas A. Edison? 
A. Personally? 
es QT. Yes. 
A, Never was connected with him personally. 
e Q8. How long have you been connected with 
Thomas A. Edison in any capacity, or in any way? 
1061 A. IT became connected with Edison interests 
about 1882 or 1883. 
Q9. With what Edison interests did you then 
: become connected? : 
A. The lighting interests, electric lighting inter- 
ests. i 
Q10. When did you first become interested in 
Edison Phonographs or phonographs of any kind? 
S A. April 2, 1894. Lao 
he Q11. In what capacity and with what company a, fie 
or organization did you become interested in phono- | / Také 
graphs on April 2, 1894? : ) ie 
A. Edison Phonograph Works. fet bie 
= 1062 Q12. (Q11 repeated). fe 
Ye : A. Edison Phonograph Works, as general man- 
ager. 
Q18. Who engaged you as “general manager for 
the Edison Phonograph Works? 
A. The president of the company, Mr. Thomas 
o A. Edison. 
Q14. Were you connected at any time with the 
North American Phonograph Company? 
A. No, sir. 
Q15. Have you been general manager of the Edi- 
~ son Phonograph Works from April 2, 1894, down 
oy to the present day? a 
- 
¥ 
"o 
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general manager of the Edison Phono- 
graph Works, what business, if any, did you do 
with the North American Phonograph Company? 

A. The Edison Phonograph Works made up,— 
fixed up,—repaired machines for them whilst it was 
in existence, furnished them with blanks on which 
records were made. 

Q17. Were you familiar with the business of the 
Edison Phonograph Works prior to April 2, 1894? 

A. No, sir. r 

Q1S. What business, if any, did you, as general 
manager of the Edison Phonograph Works, con- 
duct with John R. Hardin, receiver of the North 
American Phonograph Company? 

A. Carried on the same system practically, as 
was carried on with the North American Phono- 
graph Company before it went into the hands of 
the receiver, who was John R. Hardin. 

Q19. The Edison Phonograph Works did manu- 
facture phonographs and supplies for the North 
American Phonograph Company, did it not? 

A. I know nothing about it; it was all done prior 
to my connection with the concern, if at all. 

Q20. For how long a time did the Edison Phono- 
graph Works continue to do business with John R. 
Hardin, receiver of the North American Phono- 
graph Company? 

A. Up to the time that he was discharged, T pre- 
sume, as receiver. 

Q21. To the best of your recollection, what was 
the date of that discharge? 

A. T don’t remember. 

Q22. Can’t you state approximately in what year 
it was? 

A. Tshould think it was in 1896. 

Q23. Now, while John R. Hardin was receiver of 
the North American Phonograph Company, the 
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Edison Phonograph Works were enjoined from sell- 
ing phonographs, appliances and supplies therefor, 
to any person or persons or corporations for use or 
sale within the United States and Canada other 
than to the said North American Phonograph 
Company or to the said John R. Mardin, receiv 
of the North American Phonograph Company ; 
it not? 

A. I suppose it was, if you say so. The records 
would show whether it was or not. 

Q24. Don’t you know, as a matter of fact, that 
the Edison Phonograph Works was, during the 
time that you were general manager of it, enjoined, 
as T have stated in my previous question? 

A. No, I don’t know it as a fact. All those mat- 
ters were handled by the attorney. If he instructed 
me to do anything, I simply went ahead and did it. 

25. Didn't the attorney instruct you not to sell 
phonographs, appliances and supplies to any per- 
son or corporation for use or sale within the United 
States and Canada, other than to the North Amer- 
ican Phonograph Company, or to John R. Hardin, 
its receiver? 

A. He may have, but T don’t recollect it. 

Q26. But you know, as a matter of fact, that for 
a time the Edison Phonograph Works sold phono- 
graphs, appliances and supplies only to the North 
American Phonograph Company, or John R. Har- 
din, its receiver, do you not? 

A. Yes, I remember that. 

Q27. Now, state all that you remember in regard 
to that? 

A. What? Well, T don’t quite catch that last 
part; T don’t exactly know what you mean. 

Q28. You say that you remember a time when the 
Edison Phonograph Works sold phonographs, ap- 
pliances and supplies only to the North American 
Phonograph Company, or John R. Tlardin, its re- 
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ceiver. Now, I ask you to state fully what you 
recollect in regard thereto? 

A. Only that for a short time when I took ahold 
of the business we did sell, we did repair machines, 
sell blanks and other appliances for use in con- 
nection with phonographs to the North American 
Phonograph Company up to the time of its going 
into the hands of the receiver, and subsequently, to 
John R. Hardin, as receiver of said company; but 
it only had reference to machines for use in the 
United States and Canada, and nowhere else. 

Q29. Machines and appliances and supplies? 

A. Oh, yes, machines, appliances and supplies, 
or such supplies as were furnished by the Edison 
Phonograph Works. 

Q30. As general manager of the Edison Phono- 
graph Works, what did you learn in regard to the 
threat made by the Edison Phonograph Works to 





John R. Hardin, receiver of the North American - 


Phonograph Company, that the Edison Phono- 
graph Works proposed to manufacture phono- 
graphs and sell them to the public generally? 

A, T don’t recollect anything about it. 

Q31. Didn’t you authorize Richard N. Dyer, of 
the firm of Dyer & Seely to act for the Edison 
Phonograph Works? 

A. Not that I remember. 

Q32. Did you never authorize them to act for the 
Edison Phonograph Works? 

A. Oh, in a great many cases, yes, I presume [ 
did. 

Q33. After the Edison Phonograph Works 
ceased to do business with John R. Hardin, receiver 
of the North American Phonograph Company, he 
having heen discharged, as you have said, with 
whom, if anybody, did the Edison Phonograph 
Works begin to do business? 
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A. I believe it was with the National Phono- 
graph Company. 

Q34. But there was a time, was there not, sub- 
sequent to the cessation of business with Mr. Har- 
din, as receiver, and prior to the beginning of the 
doing of business by the National Phonograph 
Company, when the Edison Phonograph Works 
itself did business with persons or corporations 
other than the National Phonograph Company? 

A. T don’t recollect it. 

Q35. Don’t you recollect doing business with 
Walcutt, Miller & Company, of 53 East 11th street, 
New York, in June, 1895, or thereabouts? 

A. No, sir. 

Q36 (Handing witness paper). For the purpose 
of refreshing your recollection, I show you a letter, 
and ask you if it does not hear your signature as 
general manager of the Edison Phonograph 
Works? 

A. Yea, sir. . . 

Q37. Now. having that letter before you, ‘will 
you now state whether or not the Edison Phono- 
graph Works did not do business with Edward P. 
Leeds, or Waleutt, Miller & Company, of 53 East 
11th street, in or about July, 1895? 

A. Tt is quite apparent from this letter that they 
did. 

Q88. What was the nature of the business which 
the Edison Phonograph Works did with those per- 
sons? 

A. Wrote them about the shipment of some 
goods. 

Q39. And from time to time the Edison Phono. 
graph Works shipped the goods to the persons men- 
tioned, did it not? 

A. Yes, sir. 

O40. And those goods ineluded what? 








Raymond R. Wile 
Research Library 





a“ 
. 


oO 


mnie 


sib- 
Tar- 

the 
apa 
wks 
ons 
4 


vith 


coy 


1ose 
ter, 
a 
aph 


will 
1D» 
Boe 


dast 
Ley 


ie 
per- 


ome 


NO. 
ien- 


oO 


© 


oO 


— 


y 


William E. Gilmore. 359 


A. It speaks of automatic speakers in this par- 
ticular case. 

Q41. What is an automatic speaker? 

A. I presume it is an automatic reproducer for 
use in connection with phonographs. 

Q. Is it patented? 

A. Yes, sir. 

Q438. By whom? 

A. That I could not tell. 

“Q44. Was it manufactured by the Edison Phono- 
graph Works under the patent to which you refer? 

A. T have not referred to any patent. I assume 
that it was. 

Q45. The number of the patent appears upon 
the automatic speakers manufactured by the Edi- 
son Phonograph Works in July, 1895, does it not? 

A. T am not certain as to that. I doubt it very 
much. 

Q46. Doesn't it appear on the automatic speak- 
ers manufactured by the Edison Phonograph 
Works to-day? 

A. I believe it is, yes. 

Q47. Can you tell what the date and number of 
the patent is? 

A. No, sir. 


O48. Will you refresh your recollection, in order 


that yon may do so at the next session? 

A. Tf you wish it, yes, sir. 

Q49 (Handing witness paper). T show you an- 
other letter dated July Sth, 1895, headed “Edison 
Phonograph Works, Orange, .” and ask you 
whether it does not hear vour signature, as general 
manager of the Edison Phonograph Works? 

A. Yes. sir. Tt is not—no, sir—it is not my sig- 
nature, excuse me. 

Q50. Whose signature is it? 

‘A. Well, it is signed by some office clerk. 
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1078 Q51. What is his initial? 

Bs We? 

Q52. What does it stand for? 

A. I haven't the least idea. 

Q53. Looking at that letter, was it not a letter 
sent by the Edison Phonograph Works? 

A. Yes, sir. It was sent to ask them how many a 
machines they wanted, they required—simply a ; 
letter of inquiry. We were in the habit of sending 
out similar letters, out all over the country. That 
had nothing to do with the billing. 

Q54. That was an inquiry by the Edison Phono- 
graph Works, made to E. F. Leeds, or Waleutt, 

1079 Miller & Co., of 53 East 11th street, as to how 
uphs they wanted, was it not? 











many phon 


A. Yes, sir. 
Q55. Now, what kind of phonographs were 
those? 


A. I haven’t any idea. 
Q56. What kind of phonographs did Edison 
Phonograph Works offer for sale? 
A. I believe it was type M of phonograph, or a 
known as type M. 
Q57. Were they Edison phonographs? 
A. Yes, they were Edison phonographs. 
Q58. Edison Phonograph Works never manufac- 
tured any other phonograph than an Edison phono- “ 
graph, did it? 
A. Not during the time that T was general man- 
ager. a 
Q59. And the Edison phonographs are made une 
der the Edison patents, are they not? 
A. Yes, sir, T helieve so. 
Q60. And the numbers of the patents appear 
upon the phonographs, do they not—on a plate at- 
tached thereto? 
‘A. The numbers are not shown on the plates, but. 
the patent dates only. fi 
Q61. Can you state the patent dates of the pat- a 
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ents mentioned upon the Edison Phonographs made 
by the Edison Phonograph Works? 

A. No, 

Q62. Will you refresh your recollection between 
now and the next session, in order that at the next 
session you may give those dates of the patents re- 
ferred to? 

A. Yes, sir. But I want to ask you, do you mean 
95 or do you mean now? 

Q63. You understand that I refer to all the pat- 
ents under which the Edison Phonograph Works 
has manufactured phonographs, during the time 
that you have been general manager? 

A. Yes, sir. 

Q64. Now, the National Phonograph Company 
had not been organized in July, 1895, had it? 

A. No, sir. 

Q65. (Handing witness paper). For the purpose 
of refreshing your recollection, I show you “Com- 
plainant’s Exhibit 15,” being a certified copy of the 
certificate of organization of the National Phono- 
graph Company, and now that you have looked over 
the paper, I ask you to state, if you can, when the 
National Phonograph Company first began to do 
business? 

A, January 27th, 1896. 

Q66. Who were its officers at that time? 

A. I don’t remember, exactly, who were the offi- 
cers, 

Q67. January 27th, 1896, is the date of filing of 
the certificate of organization with the Secretary 
of State of New Jersey, is it not? 

A. T believe so, yes. 

Q68. You don’t mean to say that on that date 
National Phonograph Company began the selling 
of phonographs, appliances and supplies, do you? 

A. No, T don’t say they began that particnlar 
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day. Ihave uo recollection just exactly when they 
did begin. 

Q69. (Handing witness paper). I show you 2 
letter, dated March 10th, 1896, and ask if it not 
signed by you as general manager of the Edison 
Phonograph Works? 

A, Yes, sir. 


Mr. Hicks: Complainant offers in evi- 
dence the letter of March 10th, 1896. 

Mr. Hayes: Objected to as irrelevant and 
immaterial, and otherwise incompetent. 

The letter referred to was marked “Com- 
plainant’s Exhibit 73, of May Sth, 1903, 
J. A.S., Ex’r.” 


Q70. In the letter of March 10th, 1896, which 
has now been marked “Complainant’s Exhibit 73,” 
you said, “Regarding orders for material, the 
writer will have to discuss this matter with you 
before we can accept same, as there are certain 
legal complications which we are advised by conn- 
sel are still in force and effect.” Now, T ask you 
whether those legal complications mentioned hy 
you in the letter did not arise ont of the contract 
rights of the North American Phonograph Com- 
pany and the local companies licensed h 

A. No, sir; T have no recollection of any such 
thing; because I was not interested in that com- 
pany and knew nothing about it. 

Q71. What were the legal complications to 
which you refer? 

A. Possibly some legal complication that had 
arisen at the time, as of the transfer of the assets 
from John R. Hardin, receiver, to the National 
Phonograph Company, all of which matters were 








{ 


at the time in the hands of our counsel, Judge How- . 


ard W. Hayes. 
Q72. Did John R. Hardin, receiver of the North 
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American Phonograph Company, transfer the as- 
sets of that company to the National Phonograph 
Company? 

A. Not all of them. 
Qi73. Which ones did he transfer, and what assets 
did the National Phonograph Company come into 
possession of? 





Mr. Hayes: Was that transfer in writing? 

The Witness: I believe it was. 

Mr. Hayes: I object to that question, as 
the written document, which is in evidence, 
is the best evidence. 

Mr. Hicks: Complainant’s counsel ob- 
jects to the interruption by defendant's 
counsel] and to the question and answer. 


A. I am not in a position to state exactly the 
assets that were transferred by John R. Hardin, 
receiver. The records will doubt show it in its 
entirety. 

Q74. What records? 

A. John R. Hardin's records, or the Court 
records, whatever might be the case. 

Q75. How about the records of National Phono- 
graph Company; what do they show? 

A. I cannot answer that question, as it is so 
long ago, and I haven’t refreshed my memory, and 
I question whether I would be able to ascertain 
from the books. 

Q76. You are president of the National Phono- 
graph Company, are you not? 

A. Yes, sir. 

Now, it is the fact, is it not, that John R. 
Hardin, receiver of the North American Phono- 
graph Company, delivered at the time of the trans- 
fer to the National Phonograph Company, several 
papers, documents, contracts and other evidences 
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of title to rights relating to the phonograph or 
graphophone? 

A. This matter was entirely in the hands of 
Judge Hayes, and I had no information as tou what 
was or was not delivered. 

Q78. How long have you been president of the 
National Phonograph Company? 

A. Tam not certain as to that, but I think it 
was in 1897 that I was made president of the 
company. = 

Q79. Did you gueceed Mr, Mallory? 

A. Yes, sir. ‘ 

Q80-TTow long was Mr. Mallory president? 

A. I don’t remember. 

Q81. Who was president prior to Mr; Mallory, if 
anybody? 

A. That I don’t remember. 

QS82. At what time in 1897, did you become presi- 
dent of National Phonograph Company? 

A. I don’t remember that. 

QS83. Have you been president continuously 
since the date in 1897 when you became president? 

A. Yes, sir. F 

Q84. When did you become a director of Na- 
tional Phonograph Company? 

A. I don't remember that. 

QS85. It is the fact, is it not, that you, a general 
manager of the Edison Phonograph Works and 
general manager of the National Phonograph Com- 
pany, had the management and control of the busi- 
ness of National Phonograph Company? 

A. Yes, sir. 

QS86. Mr, Mallory took no active part in the busi- 
ness of National Phonograph Company, did he? 

A. Oh, ves, indeed he did. 

QS7. The control was in your hands, though, was 
it not? 
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A. The business policy of the company was at- 
tended to by me, y 5 

Qss. And you were familiar with all the details 
of the business of the company as its general man- 
ager, were you not? 

A. Yes. 

Q89. Who employed Judge Hayes as counsel on 
behalf of National Phonograph Company? 

A. Well, I presume that I did. He was our gen- 
eraLcounsel in lots of other matters and we simply 
brought him in on that, that is all. 

Q90. At the time you employed Judge Hayes as 
counsel for the National Phonograph Company, did 
you consult with Thomas A. Edison? 

A. No, sir. 

Q91. Ave you quite sure about that? 

A. T have made my answer. I think that is suf- 
ficient, 

Q92. Was Thomas A. Edison present with you at 
the time? id 

A. No, sir; not to the best of my recollection. 

Q93 Judge Hayes was counsel for Mr. Edison at 
the time, was he not? 

A. He may have been. I don’t know anything 
about Mr. Edison’s personal business. 

Q94. Did the National Phonograph Company re- 
ceive from Judge Hayes any papers delivered at 
the time of the transfer by John R. Tlardin, re- 
ceiver? . 

A. I don’t remember that, so T can’t answer it. 

Q95. But you can ascertain between now and the 
next hearing whether Judge Haves still has posses- 
sion of any papers delivered by John R. Hardin, re- 
eciver of the North American Phonograph Com- 
pany, can you not? 

A. No, sir. The papers, a great many of them, 
have already heen prodneed—serrched for and 
turned over by Mr. Randolph, and T doubt whether 
Y can furnish any other papers. 
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Q96. Can you mention any paper that has been 
produced, except the transfer itself by John R. Har- 
din to the National Phonograph Company? 

A. Yes. I believe Judge Hayes has voluntarily 
produced three contracts; at least, I was spoken to 
about them, and I said, “All right; if he wants 
them, let him have them,” and he (Judge Mayes) 
produced them voluntarily, 


Mr. Hicks: Will defendant’s counsel hand 


to the witness any contracts which he may, 


have here. 
Mr. Hayes: Yes, I have done so (handing 
papers to witness). 


Q97. From the Complainant’s Exhibits which 
have just been handed to you by Judge Hayes, will 
you pick out the documents which have been pro- 
duced by National Phonograph Company? 

A. Those are the three there,—the only ones I 
know. (Indicating.) 

Q98. Kindly mention the three which you have 
picked out as having been produced by National 
Phonograph Company? 

A. There is one, Complainant’s Exhibit No. 23, 
Complainant’s Exhibit 24 and 25. I believe that is 
right; they are marked such. And I believe also 
Complainant’s Exhibits Nos. 32 and 33. I desire 
to correct my answer in so far as Exhibit No. 24 is 
concerned. I know nothing about this. 

Q99. Were you familiar with the transaction set 
forth in Complainant’s Exhibit 25, being the trans- 
fer by Hardin, receiver to National Phonograph 
Company? 

A. In a general way, yes, sir. 

Q100. That was the basis upon which National 
Phonograph Company started in business, was it 
not? 

A. Oh, IT could not answer that. TI don’t know 
anything about that. 
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Q101. Complainant’s Exhibits 32 and 33 are as- 
signments of patents by John R. Hardin, receiver, 
to the National Phonograph Company, and in re- 
gard to them I ask you if you can state how it is 
that these assignments were executed on October 
5th, 1896, while the general transfer, being Com- 
plainant’s Exhibit 25, is dated February 18, 1896? 

A, I don’t know anything about it. The matter 
was handled by Judge Hayes with Mr. Hardin as 
recéiver, 

Q102. Do you know of any other papers received 
by National Phonograph Company from John R. 
Hardin, receiver, except Complainant’s Exhibits 
32, 33 and 25? 

A. You are asking me a question there—I can go 
back—yes; I had more correspondence with Hardin 
than anyone else when he was receiver. I have pa- 
pers and letters—lots of letters, if you want letters 
—from Hardin. 

Q103. Letters in regard to what? 

A. The general business at the time he was re- 
ceiver, 

Q104. At the time of the transfer dated February 
18th, 1896, being Complainant’s Exhibit 25, were 
no papers, contracts, or evidences of title of any 
kind, turned over by Hardin to the National Phon- 
ograph Company? 5 

A. If they were, they were turned over to Judge 
Hayes; he looked after all those matters. 

Q105. Have you never received any such papers 
from Judge Hayes? 

A. Not that I recollect, no, sir. 

Q106. Between now and the next session, will 
you obtain all such papers as may now be in the 
enstody of your counsel, Judge Mayes, and produce 
them? 


Mr. Hayes: I object to asking the witness 
to promise to do something under oath. If 
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the counsel wants to request him to produce 
certain papers at the next hearing, that is 
a different matter, but I submit that there 
ought to be some specific list of papers, or 
something by which they could be identified. 
The complainant has no right to make the 
witness a messenger boy, to run around and 
Jook up papers for the complainant. 


A. I will think it over and discuss it with coun- 


sel. 


Mr, Hicks: Complainant’s counsel gives 
notice to defendant's counsel, Judge Hayes, 
that the production of any papers received 
by National Phonograph Company, from 
John R. Hardin, receiver, at or about the 
time of the transfer, described in Complain- 
ant’s Exhibit 25, and thereto relating or re 
ferring to the subject matter thereof, is re- 
quested at the next session, whether the same 
be in his possession as counsel for National 
Phonograph Company, or in possession of 
National Phonograph Company. 

Mr. Hayes: Counsel for defendant states 
that he personally has made a very exhaus- 
tive search through his oftice, and every place 
where any of the papers above described 
might be found, and that Mr. Randolph also 
made such a search, with defendant’s coun- 
sel’s assistance, as Randolph testified to, and 





that there are no such papers in the posses- 


sion of counsel, or under his control, which 
have not already been produced, and he has 
no knowledge of the whereabouts of any such 
papers. The counsel for defendant, in order 
to facilitate the early trial of the case, has 
been at great trouble to try to find any pa- 
pers that had any bearing on the case and 





Raymond R. Wile 


Research Library 


oO 


oO 


oO 


Ca) 


© 


© 


© 


oO 


© 





369 





William E. Gilmore. 


has always put them at the disposal of coun- 
sel for the complainant, 


Q107. In Complainant's Exhibit 25 there is a 
recital that the National Phonograph Company 
caused a part of the assets of the North American 
Phonograph Company to be assigned and trans- 
ferred by John R. Hardin, receiver, to Frederick P. 
Ott. What consideration did Frederick P. Ott pay 
to the National Phonograph Company therefor? 

A. I don’t remember. 

Q108. Have you no means of ascertaining? 

A. I suppose the records would show it. 

Q109. What records of National Phonograph 
Company will show what Ott paid therefor? 

A. Why, the books, if there was any considera- 
tion. 


Mr. Hicks: Complainant’s counsel re- 
quests the witness to consult the books be- 
fore the next session to ascertain what con- 
sideration, if any, was paid by Ott to Na- 
tional Phonograph Company, 





Q110. Why were the contracts enumerated in 
Complainant’s Exhibit 25 caused to be transferred 
to Ott by National Phonograph Company? 

A. Because the National Phonograph Company 
didn’t want them. 

Q111. It that the best answer that you can give? 

A. That is, to the best of my recollection, yes. 

Q112. Now, what did the National Phonograph 
Company want, and what is it that the National 
Phonograph Company kept of the assets of the 
North American Phonograph Company purchased 
from John R. Hardin, receiver? 

A. To the best of my recollection, it received all 
of the assets that were left and in the possession 
of the receiver at the time of the purchase with 
the exception of the so-called local contracts. 
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1108 Q113. Instead of enumerating those assets in a 
general way, excepting the local contracts will you 
state specifically what it is that the National Phon- 
ograph Company obtained and kept of the assets of 
the North American? 

A. Patents, principally, and such parts of 
machines, or machines complete, slot devices, and 
in fact, such apparatus as might have been left over 
at that time, or at the time of the sale by the re- 
ceiver. 

Q114. Those patents were patents of Thomas A. 
Edison, relating to the phonograph, phonograph 
appliances and phonograph supplies, were they 

1109 not? 

A. I believe so, although there may have been 
some other patents included, but they were prin- 
cipally those granted, as I understand it. 

Q115. Now, is it not a fact that the contract of 
August Ist, 1888, between the Edison Phonograph 
Works and the North American Phonograph Com- 
pany and Lippincott, whereby the Edison Phono- 
graph Works agree to manufacture for the North 
American, was retained by the National Phono- 
graph Company? 








Mr. Hayes: I objeet; the paper speaks for 


itself. ¢ 
1110 Q116,  (Q115 repeated.) 
Mr, Hay Objection repeated, because 





it appears from the assignment itself that 
this contract referred to is excepted from 
the transfer. 


A. Tam not at all familiar with this matter, and 
therefore cannot answer this question. It was 
handled entirely by Judge Hayes. 

Q117. Is there anyone connected with the Na- 
tional Phonograph Company that knows what 
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naw property the National Phonograph Company pos- 
you sesses? 1111 ~ 
10u- A. Not so far as contracts are concerned, These 
sof matters were all left in charge of Judge Hayes. 
Q118. Do you mean to say, Mr. Gilmore, that you 
of. . do not know what the National Phonograph Com- 
und Y pany acquired from Mr. Hardin and retained of the 
wer assets of the North American Phonograph Com- . 
re- pany? 
A. I do not; no, sir. 
ba. Q119, And you mean to say that there is nobody, 
aphe that there is no officer of the National Phonograph 
hey a Company that has that knowledge? 
A. No, there isn’t any other officer except Mr. 
een Randolph, and he don’t know anything about it. 4419 
rin- Q120. And do you mean to say, also, Mr. Gil- 
o more, that the National Phonograph Company has 
of in its possession, or under its control, no records 
ph or papers whatever to which you can refer in order 
om- to state definitely just what the National Phono- 
no- graph Company purchased from Hardin, receiver 
rth. | 3 of the North American Phonograph Company? 
no” , A. Only such papers as have heen produced here, 
such as the transfer, or such as the assignment re- 
ferred to, 
for Q121. Complainant’s Exhibit 25, being the trans- 
fer dated February 18th, 1896, does not set forth » . 
c what the National Phonograph Company — pur- 2 
chased and retained for itself; and do you mean to 1118 Pa 
Her say that the National Phonograph Company has no | Uy 
sa record whatever of what it did purchase and re- 
tain? 
pe A. The hooks may show so~wething of it, but T 
nd” have rot looked over them te see; it happened so 
vas long ago that I haven’t looked it up. 
ee Mr. Hicks: Complainant’s counsel re-” 
quests the witness before the next session to Be 


hat go over the books and records of the Na- 
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tional Phonograph Company and ascertain 
if he can what property the National Phono- 
graph Company purchased from John R. 
Hardin, receiver, of the North American 
Phonograph Company, and retained and did 
not transfer or cause to be transferred to 
Ott, and particularly to ascertain, if he can, 
in regard to the contract of August Ist, 1888, 
between Edison Phonograph Works and the 
North American Phonograph Company and 
Lippincott. 


By Mr. Camp: 


Q122. Do you mean to say that up to the present 
time you have never considered it your duty, as 
president of the National Phonograph Company, 
to make proper inquiry as to what that company 
purchased and retained from John R. Hardin, re- 
ceiver of the North American Phonograph Com- 
pany, and did not thereafter transfer to Ott or any- 
one else? 


Mr. Hayes: Objected to. The witness is 


not called upon to describe ‘his theory as ° 


to the duties as an officer of the company. 


A. I refuse to answer that question, as that is 
my business, as I conduct the company, and shall 
do as I choose in that respect. 


By Mr. Hicks: 


Q123. You are general manager of the Edison 
Phonograph Works to-day, are you not? 

A. Yes, sir. 

Q124. When did you say you became general 
manager of the Edison Phonograph Works? 
, A. Ob, T think T was made general manager just 
about the time IT took hold of it—April 2nd, 1894. 

Q125. The Edison Phonograph Works manufae- 
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tures phonographs, appliances and supplies for the 
National Phonograph Company, does it not? 

A. It manufauctures  phonographs and 
parts thereof. The appliances, such as 
horns, and carrying cases, speaking tubes, hearing 
tubes, are purchased of others by the National 
Phonograph Company. The Works manufacture 
articles coming under the patents of Edison and 
others. 

Q126. How about phonograph records, original, 
duplicates or any other kind of records; by whom 
are the records manufactured? 

A. National Phonograph Company. 

Q127. Does the National Phonograph Company 
own the patents of Thomas A. Edison for the mak- 
ing of phonograph records? 

A. Yes, sir. 

Q128. And under those patents the National 
Phonograph Company manufactures and _ sells 
phonograph records, does it? 

A. Yes, sir. - 

Q129. (Handing witness exhibit.) I show you 
Complainant’s Exhibit 19, and ask you whether it 
is not one of the boxes in which National Phono- 
graph Company sells its records? 

A. Yes, I helieve it is. 

Q130. And upon each of the two ends of the box 
the dates of several patents are enumerated, and I 
ask you whether the inventions set forth in the 
patents whose dates are so enumerated are em- 
ployed by the National Company in the manufac- 
ture of the records made and sold by it? : 

A. I believe they are. 

0131. Inside the box is contained Complainant's 
Exhibit 20. That Exhibit 20 is a notice put out by 
National Phonograph Company; is it not? 

A. Yes, sir. 

Q132. For how long a time have Complainant’s 
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Exhibits 19 and 20 been in use by National Phono- 
graph Company? 

A. I don’t remember. 

Q133. They have been in use for two years, have 
they not? 

A. I think that—my recollection is that there has 
beensome recent changes in both; that is, they have 
been modified or changed under instructions of 
counsel, but generally that is the type of box that 
has been put up, but I think that the label may 
have been changed slightly. 

Q134. What changes have been made under in- 
struction of counsel? 

A. Legal changes to conform to the agreements 
which we have in effect as to the purchase of same. 

Q185. What agreements have you in effect? 

A. Why, agreements with jobbers and dealers to 
maintain prices. 

Q136. Will you describe generally, so as to iden- 
tify them, what agreements National Phonograph 
Company has in use and has had in use, with 
jobbers and dealers and other similar men engaged 
in the phonograph business? 


Mr. Hayes: Objected to as calling for the 
contents of a written document, 
Q187. Describe these agreements, whether in 
writing or not in writing ,in order to identify them. 
Mr. Hayes: He did say to maintain 
prices; that is a description, Mr, Hicks. 





A. Since May 1st, 1900, we have had two forms 
of agreements in use; one designated as a jobbers’ 
agreement, which carries with it one line of dis- 
counts, and another designated as a dealers’ agree- 
ment, which carries with it another line of dis- 
counts. The jobbers and dealers must conform to 
the conditions of the agreement, so far as -the sell- 
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ing of our apparatus at list prices to the public is 
concerned. The establishment of these agreements 
has had a yery good effect in connection with the 
sale of our apparatus; so much so, that we feel 
that it should never be abandoned. I believe that 
covers it generally. 

Q138. (Handing witness paper.) I show you a 
paper and ask you if it is not a copy of the jobbers’ 
agreement, adopted by National Phonograph Com- 
peny May 1st, 1900, and corrected to January 2nd, 
1902? 

A. Yes, I believe it is. 

Q139. This agreement was first put in use by 
National. Phonograph Company May Ist, 1900? 

A. Yes, sir. 





Mr. Hicks: Complainant offers in evi- 
dence the jobbers’ agreement. 

Marked “Complainant’s Exhibit 74, of 
May Sth, 1903, J. A. S., Ex’r.” 

Mr. Hicks: The witness is requested to 
produce at the next hearing a copy of the 
dealers’ agreement used heretofore by Na- 
tional Phonograph Company. 


Q140. (Handing witness paper.) I show you 
another paper headed “Jobbers’ Price List, &e.” 
and ask you to state what it is? 

A. This shows the list prices of phonographs, 
records and blanks, together with terms and 
conditions of sale to jobbers, and is one of the 
forms heretofore sent out to any party or parties, 
or corporation, desiring to take up our line of 
goods on a jobber basis. 

Q141. This general form of jobbers’ price list 
was adopted May Ist, 1900, was it not? 

A. Yes, sir. 

Q142. And this particular paper which I have 
just shown to you is the same general form cor- 
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rected by National Phonograph Company to May 
Ast, 1901, is it not? F \ 

A. Yes, sir, 

Q143. And National Phonograph Company has 
in use to-day, has it not, a similar jobbers’ price 
list? 

A. Similar, but changed somewhat. 

Q144. In what particulars has it been changed? 

A. As to its phraseology, and such additions as 
we have found necessary from a legal and com- 
mercial standpoint. 

Q145. Now, what particular change has been 
made as a result of recent litigation? 

A. Without having the contract before me, I 
couldn’t answer that. 


Mr. Hicks: The witness is requested to 
produce at the next hearing a copy of the 
jobbers’ price list in use to-day, containing 
the changes mentioned by him. 

Mr. Hicks: Complainant offers in evi- 
dence jobbers’ price list of National Phono- 
graph Company referred to above. 

Marked “Complainant’s Exhibit 75, of 
May Sth, 1903, J. A. S., Ex’r.” 


Q146. (Handing witness paper.) I show you a 
notice and ask you if it is not one put out by Na- 
tional Phonograph Company? 

A. Yes, sir, 

Q1U47. When was that notice first put out? 

A. T haven’t the least idea. 

Q148. It was put out at least a year ago, was it 
not? 

A. I could not say; there was no date on it to 
indicate. 

Q149. There is a number, “157” on it. Doesn’t 
that indicate to you approximately the date? 

A. No, sir; those‘numbers are marked by the ad- 
vertising department, and I have nothing to do 
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with it; it is a matter of record with them more 
than anything else. 


Mr. Hicks: Complainant offers in evi- 
dence the notice above referred to. 

Marked “Complainant’s Exhibit 76, of 
May Sth, 1903, J, A. 8., Ex’r.” 


Q150. (Handing witness paper.) I show you a 
paper and ask you to state what it is? 

AZ List of suspended dealers, issued by the Na- 
tional Phonograph Company. 

Q151. Give the date, please? 

A. As of January 15th, 1900. 

Q152. Why were those dealers suspended by Na- 
tional Phonograph Company? 

A. Let me look at that a minute, and I can tell 
better. (Counsel hands witness paper.) For cut- 
ting prices. We had trouble possibly in connec- 
tion with the collection of accounts, but the prob- 
able reason was the cutting of prices, as near as 
I can recollect. 

Q153. That is to say, the dealers suspended by 
National Phonograph Company, whose names ap- 
pear on the list which I have just shown you, did 
not live up to the dealers’ agreement which they 
had entered into with the National Phonograph 
Company? 

A. No. The dealers’ agreement previously tre- 
ferred to did not go into effect until May 1st, 1900; 
so this was prior to that time. 

Q154. What kind of agreement did exist with the 
dealers and jobbers prior to May 1st, 1900? 

A. I doubt if we had any agreement, except a 
written understanding, in that form of letter, or 
something of that kind, stating that we expected 
them to keep the prices up, of our apparatus; I re- 
fer to list prices. 
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Mr. Hicks: Complainant offers in evi- 
dence list of suspended dealers, dated Janu- 
ary 15th, 1900, 

Marked “Complainant’s Exhibit 77, of 
May Sth, 1903, J. A. S., Ex’r.” 


Q155, (Handing witness paper.) I show you 
another list of suspended dealers, bearing date 
February 10th, 1902, and ask you to state whether 
it was issued by National Phonograph Company 
to the phonograph trade? sj 

A. Yes, sir, 








Mr. Hicks: Complainant offers the list 
of February 10th, 1902, in evidence, 

Marked “Complainant’s Exhibit 78, of 
May 8th, 1903, J. A. S., Ex'r.” 


Q156. Why were the dealers named on the list 
of February 10th, 1902, suspended? 

A. I believe, as previously stated, for the reason 
that they had cut prices on our apparatus—list 
prices, I mean, 

Q157. The dealers’ agreement had gone into 
force before February 10th, 1902, had it not? 

A. Yes, sir. 

Q158. Were these dealers suspended by reason 
of their violation of that agreement? 

A. That I cannot remember, as I don’t remem- 
ber the reasom why every dealer was put on the 
suspended list. 

Q159. (Handing witness paper.) IT show you 
a paper, dated March 25th, 1899, and ask you if 
it is not a form of agreement used at that time 
by National Phonograph Compa and issued by 
National Phonograph Company? 

A. Yes, sir. 





Mr. Hicks: Complainant offers the 
agreement dated March 25th, 1899, in evi- 
dence. 
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Marked “Complainant's Exhibit 79, of 
May 8th, 1903, J. A. S., Ex’r.” 


Q160. (Handing witness paper.) I show you a 
circular dated May 2nd, 1898, and ask you if it 
was not sent to the trade at or about that date, by 
National Phonograph Company? 

A. Yes, I believe it was. 

Mr. Hicks: Complainant offers the cir- 

— cular of May 2nd, 1898, in evidence. 

Marked “Complainant's Exhibit 80, of 
May 8th, 1903, J. A. S., Ex’r.” 








Q161. (Handing witness paper.) I show you 
a circular dated April 1st, 1898, and ask if it was 


not issued to the trade at or about that date by ~ 


National Phonograph Company? 
A. I believe it was, yes, sir. 


Mr. Hicks: Complainant offers in evi- 
dence circular of April Ist, 1898. 

Marked “Complainant's Exhibit 81, of 
May Sth, 1898, J. A. S., Ex’r. 








Q162. (Ilanding witness paper.) I show you 
a list of retail dealers, dated February 20th, 1901, 
and ask you whether it was not issued by National 
Phonograph Company, excepting, of course, the 
in® marks thereon? . 

A. I donbt very much whether it was issued; I 
have no recollection of it. 

Q163. I call your aftention to the memorandum 
at the bottom, “Rough proof. Please advise us if 
address is correct. National Phonograph Com- 
pany, 135 Fifth Avenue. Reply to Publication 
Department.” 

A. I could not say that this was issued. It ap- 
pears to he a rough proof. T have no knowledge 
myself of its having been sent out. 

Q164. Doesn't that list correctly set forth the 
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dealers with whom National Phonograph Com- 
pany, in February, 1901, had business in the City 
of New York and Brooklyn? 

A. No, sir. 

Q165. In what particulars is it incorrect as 
such a list? 

A. For the reason that we have made it a rule 
to deal as much as possible with jobbers, leaving 
it to them to deal with the dealer; in fact it has 
always been our policy to divert the business of 
the dealer to the jobber rather tham to ourselves. 

Q166. National Phonograph Company has 

issued lists of dealers in New York City and Brook- 
lyn, has it not? 
. A. Well, I can’t remember all that. We sent 
out a great deal of printed matter. I can’t. re- 
member whether we did or not; we sent out 
so much of it that I didn’t see it all. 

Q167. Do you know the names of the jobbers 
in the City of New York with whom National 
Phonograph Company has carried on business in 
phonographs, phongraph supplies and appliances? 

A. Do you mean at the present time? 

Q168. Yes. 

A. No, I haven’t all of the names in my head. 

Q169. Mention those that you now recollect? 

A. Douglas & Company, 8S. B. Davega, IB. 
Dayaga, Junior, Barkelew & Kent Company, V. 
Fi. Rapke, Blackman Talking Machine Company, 
A. D. Matthews & Company, Brooklyn, Chapin & 
Company, The Price Phonograph Company. — I 
don’t think of any others. There are others, I am 
pretty certain, 

Q170. For how long a time has National Phon- 
ograph Company been doing business with Sol. B. 
Davega? 

A. I don’t know. 

Q171. With A. D. Matthews & Sons? 
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A. T don’t know. 

Q172. Do you remember for how long a time the 
National Phonograph Company has been doing 
business with any of the jobbers whose names you 
have given? 

'A. No, Ihave no memorandum. I don’t keep any- 
thing like that in my head. I can’t; have too much 
to think of. 

Q173. The National Phonograph Company have 
bee doing business with jobbers in the City of 
New York for the last five years, has it not? 

A. Yes, I believe so; shipping all jobbers and 
selling them,—f. 0. b. Orange, New Jersey. 

Q174. The goods sold by National Phonograph 
Company to these dealers in the City of New York, 
within the last five years, have consisted of phono- 
graphs, phonograph appliances and supplies, have 
they not? 

A. Yes, sir. The books would show what they 
did purchase. That was what they bought prin- 
cipally from us, of course. 

Q175. The phonographs were made by the Edi- 
son Phonograph Works, were they not? 

A. Yes, sir. 

Q176. And under the patents of Thomas A. Edi- 
son, were they not? 

A. Yes, sir. 

Q177. And the phonograph records were made by 
whom? 

A. The last five years? 

Q17s. Yes. 

A. National Phonograph Company. 

Q179. And prior to the beginning of the last five 
years by whom were they made? ~ 

A. Well, I don’t remember, exactly, when we 
went into the manufacture of records. Prior to 
that they were made by outsiders, such as the 
Tinited States Phonograph Company. Waleutt, 
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Phonograph Company, they were the principal 
makers, in fact, at that time. 

Q180. Lam referring to phonograph records sold 
by National Phonograph Company to its jobbers? 

A. I don’t remember when we began the manu- 
facture and sale of them. 

Q181. Before the National Phonograph Company 
itself began to thanufacture phonograph records, 
did it buy phonograph records from anyone else? 

A. Not that I remember; I have no recollection 
of any being purchased. 

Q182. Did Edison Phonograph’ Works never 
manufacture phonograph records? \ 

A. Tam advised that they did make records prior 
to my connection with the company. 

Q183. The records manufactured by the National 
Phonograph Company, and by it sold to jobbers 
within the City of New York, were made under 
the Edison patents enumerated on Complainant's 
Exhibit 19, were they not? 

A. No, sir; they were made under Edison and 
other patents. They were not sold in New York 
City, but were sold f. 0. b. ears Orange, New Jer- 
sey—cither f. 0. b. cars or f. 0. b. express wagon, 
whichever the case might be, The sale was made as 
of Orange, New Jersey. 


Mr. Hieks: Complainant’s counsel moves 
‘to strike out the part of the answer of the 
witness after answering under what pat- 
ents the records referred to were made, as 
being volunteered by the witness and not 
responsive to the question. 


By Mr. Camp: 


Q184. The National Phonograph Company had 
an office in New York at one time, did it not? 
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A. It has one at present. 

Q185. Iave one at present? 

A. Oh, yes. 

Q186. When was the store first opened in New 
York? 

A. That is pretty hard to answer. The first store 
was at 26th street and Broadway, but I do not re- 
collect the year. We were there for one year, 

QIST. May, 1896, that was about the time, wasn’t 
it?” 
A. No, I think it was later than that. 


Mr, Hicks: Complainant’s counsel re- 
quests the witness to refresh his recollection 
as'to the date when National Phonograph 
Company first opened a store in the City or 
State of New York. 

Complainant’s counsel also requests the 
witness to bring, if he can, all lists 
of retail dealers in the State 
of New York, or any part thereof, if he 
finds that National Phonograph Company 
has issued such a list. 

Complainant's counsel requests the wit- 
ness to produce also at the next hearing a 
copy of the circular letter issued February 
6th, 1901, to the trade, with reference to 
suits threatened by the New York Phono- 
graph Company. 

By Mr. Hicks: 

Q1ss, A subpena duces tecum was served upon 
you on the 7th day of March, 1903, at your resi- 
dence, was it not, directing you to appear and tes- 
tify in this suit before Mr. Shields at 11 A. M., 
on March 11th, 1903, at this place? 

. A. What date? 
Q189. March 11th, 1903? 
A. “Yes, sir. 
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Q190. Did you appear at the time and place 
mentioned in the subpena? 

A. No, sir. On advice of counsel I was informed 
it was not necessary to do so. 

Q191. Have you produced to-day any of the 
papers mentioned in the subpana? 

A. I have been unable to. I have hunted very 
diligently for all the contracts called for, and I 
find that they have either been produced by Mr. 
Randolph or through the courtesy of Judge Hayes. 
I can find more of them in the safes in the office 
of the National Phonograph Company. 

Q192.In your answer, you have distinguished the 
contracts mentioned in the subpena from the other 
papers, have you? 

A. Yes, sir. 

Q193. You say that you were informed or ad- 
vised by your counsel that it was not necessary for 
you to appear and testify under the subpoena duces 
tecum served on you March 7th. Is there any par- 
ticular reason which you have for not having 
obeyed the direction of the subpena? 

A. No particular reason, except that he told me 
that the service was not proper, and as I had 
arranged to go away for a short—to run away 
for a rest, why, he told me that I could go ahead 
and make my arrangements accordingly, which IT 
did the week beginning the 9th, as I remember it. 

Q194. The original subpana was shown to you, 
was it not? 

A. Not that I remember, no, sir, 

Q195. You received a fee of $3, did you not? 

A. Yes, sir. 

Q196. And you received at least three copies of 
the subpena? 

A. My recollection is that I only received two 
copies, but I am not sure as to that; for the rea- 
son that the man invaded my house and invaded 
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my bedroom, and I was in an undressed condition 
and I was very much excited and nervous and 
everything else, so J am not sure as to whether he 
gave me two or three copies. My recollection is 
that it was two. I dont remember seeing any 
original, if he had it. 

Q19T. Were you ready and willing to look at 
the original if he had exhibited it te you? 

A. No; I did not let him in my bedroom; I put 
my arm out the door, and he wanted to see my 
face, and I showed him my face. 

Q198. Your reason for not obeying the com- 
mand of the subpena was that you were advised 
by counsel that you did not need to do it? 

A. I was advised by counsel that the subpoena 
was not proper. At least that is what Judge Hayes 
told me, after conferring, as I understand it, with 
Robinson, Biddle & Ward of New York. 

Q199. Did you personally know of any objec- 
tion to the subpena or to the manner in which the 
subpena was served upon you or to the witness fee 
which was handed to you? 

A. No, not personally, except that T objected to 
the man invading my home in the manner in which 
he did. I do not think that was hardly right, as 
he knew me and knew where my office was. 

Q200. You yourself knew of no’reason why you 
should not have appeared on the 11th day of March 
in obedience to the subpeena, did you? 

A. I acted absolutely under legal advice on 
that; I did not assume anything. 

Q201. Were you informed why it was not 
necessary for you to appear and testify under the 
subpoena? 

A. No, sir; it did not interest me. 

Q202. After the subpena was served on you on 
March 7th, 1903, and before March 1ith, 1903, 
you left Orange, did you not? 
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Mr. Griggs: I object to the line of exam- 
ination that counsel is now pursuing, as 
being immaterial and irrelevant. 


A. I may have attended to my business duties 
during the week of March 11th, but I left New 
York for Cuba on March 12th, as I recollect it. 

Q203. There was* then no reason why you did 
not appear on March Lith, except that you were 
informed by Judge Hayes that you did not need 
so to do? 

A. Yes, that was the reason; yes, sir. 

Q204. And that was the only reason, was it not? 

A. That was the only reason, yes, sir. 

Q205. The National Phonograph Company keeps 
a minute book of the meetings of its stockholders, 
does it not? 

A. It always has, yes, sir. 

Q206. And it keeps a stock certificate book, does 
it not? 

A. Yes, sir. 

Q207. And it keeps a stock transfer book, does 
it not? 

A. I believe not; no, sir. 

Q208. Entries are made of the transfer of its 
certificates of stock, are they not? 

A. Yes—yes, sir, I helieve so. 

Q209. In what book are those entries made? 

A. In the stock ledger, I believe. 

0210. The stock ledger, then, is a stock transfer 
book, is it not? : 

A. No: there is a difference, I believe. 

Q211. Which book or hooks will show who have 
been stockholders of the National Phonograph 
Company from the time of its organization down to 
the present date? 

A. Oh, well, T presume both the stock certificate 
book and the stock ledger will, although T am not 
certain as to that. 
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inva Q212. Have you read the testimony of John F. 1159 
as Randolph given in this suit? 
A. Ihave read some of it; I did not have a chance 
i to read it all. 
dies 
ew Mr. Hicks: Counsel for complainant 
~ ‘ states to the witness that he serves a sub- 
did « ¥ pena duces tecum upon him to appear and 
ere \ J testify in this cause on May 13th, 1903, at 
eed __ ll o'clock in the forenoon, at the place men- 
tioned in the subpena, and the witness is 
. particularly requested to bring the 
12) sl stock certificate book of National | 
Phonograph Company, the stock transfer 
‘eps hook ‘or stock ledger of National Phono- 1160 
ers, graph Company, the minute book of meet- 
_ ings of stockholders and directors of Na- 
a! . tional Phonograph Company, and all checks 
loes and orders for money paid to or drawn to 
the order of Thomas A. Edison by or for 
National Phonograph Company, and books 
loes ie showing the same, &c., as specified in the 
° 4 : subpena. 
Mr. Hicks: (Handing witness subpoena.) . 
its There is an original subpena, Mr. Gilmore, 
: with the signature of the clerk and the seal 
of the court (indicating). There is your 
“ fee, Mr. Gilmore. 1161 se 
as Adjourned to Wednesday, May 13th, 1903, at 11 
o’clock A. M., at same place. 
vave ‘ 
“aph> : : New York, May 13, 1903. 
te Met pursuant to adjournment. 
cate Present: Mr. Ticks, Mr. Camp, Mr. Tlayes and 
not Mr. Griaes. 
. a Se. 2 
e 
e 
“eS 
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1162 WILLIAM E. GILMORE, resumed: 


oO 


Direct-examination, continued, by Mr. Hicks: 





The Witness: T want to make some corree- 
tions to my testimony. 
Questions 35 to 40, I want to explain that, 
whereas we had correspondence direct with « 
Mr. Leeds or Waleutt, Miller & Co., relative 
to orders and shipments, this was simply as 
_ an accommodation to them and ourselves 
and to relieve Mr. Mardin of any unneces- 
sary correspondence. All billings of goods 
that were shipped at that time were charged 
1163 through John R. Wardin, receiver. 

Question 56, I am asked the question as 
to what kind of phonographs the Edison 
Phonograph Works offered for sale, I de- 
sire to say that we did not offer any machines 
for sale; we simply asked them how many 
machines, or words to that effeet, they would 
require during that week, so that we could 
determine what production should come e: 
through the factory to take care of the re- 
quirements of EB. F. Leeds or Waleutt, Miller 
& Co. 

Question 59, I am asked the question as 
to whether Edison phonographs are made 
under Edison patents, and I answered in 
the affirmative. T desire to say thet Edison 
phonographs are made under the patents of 
others as well as Edison. 

In question 128 T am asked, “And under a 
those patents (meaning Edison patents) the 
National Phonograph Company manufac-— 
tures and sells phonograph records, does it?” 
and T answer in the affirmative, but the Na- 
tional Phonograph Company mannfactures 
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and sells phonograph records under patents 
other than those of Thomas A. Edison. 

Question 176, I am asked the question as 
to whether phonographs made by the Edison 
Phonograph Works were manufactured un- 
der the patents of Thomas A, Edison, to 
which I replied in the affirmative, but I de- 
sire to say that the phonographs are manu- 
factured under patents granted to others 

— as well. 





Q213. Referring to the correction of your testi- 
mony set forth in your answers to questions 35 to 
40, why was it that Edison Phonograph Works at 
the time conducted the correspondence for John 
R. Hardin, receiver of the North American Phon- 
ograph Company? 

A. For the simple reason that Mr. Hardin was 
not familiar with the details of the business, and 
as the Edison Phonograph Works were fixing up 
machines and other apparatus for his, account, in 
order to save time, the correspondence was taken 
up direct by the Edison Phonograph Works rather 


“than through Hardin; in fact, Mr. Hardin was 


perfectly willing that this should be done so far as 
the correspondence related to shipments of goods, 
inquiries ag to shipments, and so forth. 

Q214. That is to say, in or about July, 1895, 
the business done by the Edison Phonograph Works. 
was done for John R. Hardin, receiver of the North’ 
American Phonograph Company, only? 

A. Yes, gir. 

Q215. How long did that situation continue that 
the Edison Phonograph Works did business as a 
fact for John R. Hardin, receiver of the North 
American Phonograph Company? 

A. IT don’t remember that. I presume that it 
continued up to the time that he turned over the 
business, to the best of my recollection. 





1165 


1166 


1167 





Raymond R. Wile 
Research Library 


(9) 


oO 


oO 


oO 


(a) 


Oo 


oO 


oO 


© 


© 


oO 


(3) 


©. 








1168 


1169 


1170 


390 William E. Gilmore. 





Q216. To whom did he turn over the business? 
. To the National Phonograph Company. 

Q217. And after John R. Hardin, receiver of the 
North American Phonograph Company, turned 
over the business previously conducted by him to 
the National Phonograph Company, what was the 
course of business by the Edison Phonograph 
Works? 

A. You mean as to shipments and so forth? 

Q218. Yes. 

A. Why, it is possible that the correspondence 
might have continued on about the same lines, but 
I have no positive recollection of it. 

Q219. That is to say, for a period Of time the 
Edison Phonograph Works corresponded for and 
on behalf of the National Phonograph Company 
as it had previously corresponded for and on be- 
half of John R. Hardin, receiver? 

A. I presume so; yes, sir. 

Q220. Complainant’s Exhibit 73, being the letter 
of March 10, 1896, was written, then, as I under- 
stand you, by you as general manager of Edison 
Phonograph Works, but really on behalf of Na- 
tional Phonograph Company, is that correct? 

A. Yes, sir, I think it was. 

Q221. I show you a letter dated March 26, 1896, 
and ask if it was not signed and sent by you as 
general manager of Edison Phonograph Wogrks? 

A. Yes, sir. 








The letter referred to is offered in evi- 
dence by complainant’s counsel and is 
marked “Complainant’s Exhibit 82, May 13, 
1903, J. A. S., Ex’r.” 

Mr. Hayes: Objected to as incompetent, 
irrelevant and immaterial. 
chibit 82, being the 
en by you as gen- 
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eral manager of the Edison Phonograph Werks on 
behalf of National Phonograph Company? 

A. To the best of my recollection it must have 
been written for account of the National Phono- 
graph Company, but it is so long ago that I have 
no recollection of the transaction at this time. 

Q223. The fact is that, prior to the time when 
Mr. Mardin, receiver, turned over the business to 
the National Phonograph Company, sales of phon- 
ographs and supplies to the public and to local 
phonograph companies were made only by Mr. Har- 
din as receiver, is that correct? 

A. That is my recgllection of it; yes, sir. 

Q224. And prior to that time Edison Phono- 
graph Works did business only through John R. 
Hardin, receiver? 

A. To the best of my recollection, yes, sir. 

Q225. And after John R. Hardin, receiver, 
turned over the business of the North American 
Company, The Edison Phonograph Works did busi- 
ness through the National Phonograph Company, 
did it not? ' 

A. In so far as it related to phonographs and 
parts thereof, yes, sir. 

Q226. And the Edison Phonograph Works has 
never dealt with the public or with the local phono- 
graph companies directly during the time that you 
have been its general manager, has it? 

A. Yes, sir. 

Q227. Do you mean that it has dealt directly, or 
that it has not? ; 

A. Oh, yes, we make other supplies; the Edison 
Phonograph Works does not confine its work to 
phonographs. 

Q228. You mean that the Edison Phonograph 
Works has, during the time that you have been its 
general manager, dealt directly with the public in 
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products other than phonographs, appliances and 
supplies? 

A. No, I mean, so far as it relates to phono- 
graphs and parts thereof, the supplies as indicated 
in my testimony are purchased by other compa- 
nies directly and. not through the Edison Phono- 
graph Works. 

Q229. 1 am asking you with reference to the deal- 
ings of the Edison Phonograph Works with the 
publié, and I have asked you whether the Edison 
Phonograph Works, during the time that you have 
been its general manager, has ever sold phono- 
graphs or phonograph parts jor even phonograph 
appliances or supplies direct to the public? 

A. I don’t remember that they ever did, no, sir. 

Q230. As a matter of fact, the Edison Phono- 
graph Works supplied first the North American 
Phonograph Company, then John R. Hardin, its 
receiyer, and then the National Phonograph Com- 
pany with phonographs and phonograph «appli- 
ances, and did not sell those products directly to 
the public or to any local phonograph companies, 
is not that correct? 

A. No, sir. 

Q231. In what respect is it incorrect? 

A. Because we sold to other concerns. 

Q232. You sold phonographs to other concerns? 

A. Yes, sir. \ 

Q233. The Edison Phonograph Works sold 
phonographs to other concerns, Mid it? 

A. Yes, sir. 

Q234. When, and to whom? . 

A. I believe they sold phonographs and parts 
thereof, prior to my connection with the company 
to the Edison United Phonograph Company, and 
subsequent to my connection with the company to 
the Edison United Phonograph Company and the 
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Edison-Bell Consolidated Phonograph Company, 
Limited. 

Q235. These sales by Edison Phonograph Works 
to the Edison United Phonograph Company and the 
Edison-Bell Consolidated Phonograph Company, 
Limited, were sales of the phonographs and appli- 
ances for export, were they not, and not for use in 
the United States or Canada? 

A. I believe so; yes, sir, 

236. Excepting then sales made by the Edison 
Phonograph Works for export out of the United 
States, and referring only to sales of phonographs 
and appliances for use in the United States, it is 
the fact, is it not, that the Edison Phonograph 
Works sold only first to the North American Phon- 
ograph Company, then to John R. Hardin, re- 
ceiver, and subsequently to the National Phono- 
graph Company? 

A. I believe that is so; ves, 

Q237. What are Edison blanks? 





A. Blanks on which all sorts of records are’ 


made. ; 

Q238. Do you mean phonograph records? 

A. Phonograph and graphophone records, yes, 
sir. 

Q239. Where are Edison blanks made? 

A. At the factory at Orange, New Jersey. 

Q240. Where else have they been made? 

A. I don’t know. 

Q241. Edison blanks have been sold for several 
years past by National Phonograph Company, have 
they not? 

A. Yes, sir, since the organization of the com- 
pany, I believe. 

. Has not some part of the manufacture of 
Edison blanks for use on phonographs been con- 
ducted at Silver Lake, New Jersey? 

A. Yes, but T believe it was prior to the organ- 
ization of the National Phonograph Company. 
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1180 Q243. What part of the manufacture was con- 
ducted there? 
‘ A. The wax itself. 
Q244. That is the compounding of the wax used 
subsequently for the moulding of the blanks? 
A. Yes, I believe so. 
Q245. And the moulding process was carried on 
where? 
A. At the Edison Phonograph Works, at West 
a Orange, New Jersey. 
Q246. And by the Edison Phonograph Works? 
A. Yes, sir. 
Q247. Who compounded the wax? 
A. I don’t know. 
Q248. Wasn’t it done by the employees of 
Thomas A. Edison? 
A. No, sir. 
Q249, By whose employees was it done? 
A. By the employees of the Edison Phonograph 
Works. : 
- Q250. Does the Edison Phonograph Works 
mould the wax into phonograph blanks to-day? 
A. Toa limited extent; yes, sir. 
Q251. What does it do with them? 
A. It sells them to the Natienal Phonograph 
Company and others. 
Q252. What others? 
A. Well, to go abroad and to go through others 
for export. 

1253. Who has manufactured the Edison blanks 
which you say have been sold by the National 
Phonograph Company since it began to do busi- 
ness? 

A. The Edison Phonograph Works. 

Q254. Tas the National Phonograph Company 
at any time manufactured phonograph blanks? 

A. No, sir; not that T know of. 

Q255. You have testified that the National Phon- 
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ograph Company has manufactured phonograph 
records sold by it. What part of the manufacture 
of the record has been performed by the National 
Phonograph Company? ‘ 

A. When we used blanks purchased from the Edi- 
son Phonograph Works the duplication from that 
record manufactured by the National Phonograph 
Company by mechanical contrivances which pro- 
duces a record on such blank or blanks was done en- 
tirely by the National Phonograph Company. Sub- 
sequently the new method of moulding records was 
introduced, and this is done entirely by the Nation- 
al Phonograph Company. 

256. Did the National Phonograph Company 
make the master record from which it made the 
duplicates which you haye mentioned? 

A. Yes, sir. 

257. So that the National Phonograph Com- 
pany secured its blanks from the Edison Phono- 
graph Works, and upon those blanks manufactured 
the master and duplicate sound phonograph rec- 
ords? ‘ 

A. Yes, sir. + 

Q258. In the making of the moulded phonograph 
records by the National Phonograph Company, the 
cylindrical tablet upon which the record is 
moulded is produced by moulding at the same time 
the record upon it is produced, is it not? 

A:T don’t know anything about it. 

Q259. You are familiar with the process em- 
ployed by the National Phonograph Company in 
the making of moulded phonograph records, are 
you not? , 

A. Not technically, no, sir, only in a general 
way. 

0260. You know, do you not, that in order to 
make such monlded records the molten material 
is caused to enter a monld and upon cooling a 
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sound record upon the surface of a cylinder com- 
posed of wax is produced? 

A. No, sir, it is not. 

Q261. How is it produced, generally speaking? 


Mr. Griggs: Counsel for defendants object 
to the question in so far as it requires the 
witness to disclose any of the secret pro- 
cesses of the defendants. 

Mr. Ticks: I do not ask you to disclose 
any secret processes which may be employed 
by the National Phonograph Company, but 
to state in general terms the operation of 
making the moulded phonograph records. 


A. The wax is poured into a mould, and by 
means of contraction subsequently removed there- 
from in the form of a moulded record, the mould 
having previously had recorded on its inside the 
original record as taken from the master record it- 
self. ‘ 

Q262. These moulded records are cylindrical in 
shape, are they not? 

A. Yes, sir. 

Q263. They have a tapering hore, have they not? 

A. T believe they have; I am not certain on that 
point, however. : 

Q264. And they have internal projecting ribs, 
have they not? 

A. Yes, sir. 

Q265. The tapering bore is in accordance with 
one of the patents of Thomas A. Edison, is it 
not? 

A. I don’t know. 

Q266. Is this one of the cirenlars sent out by 
you as president of the National Phonograph Com- 
pany? 

A. T believe it is; ves, sir. * 
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The circular referred to is offered in evi- 1189 
dence and is marked “Complainant's Exhibit 
83, 1908, J. A. S., Ex’r.” 


Q267. Doesn't the National Phonograph Com- 
pany manufacture its moulded sound records in ac- 
cordance with letters patent No. 418, mentioned 

my in the circular of March 4, 1903, being Complain- 
ant’s Exhibit 83? 

A. Thave no knowledge of it. 

“Q268. In answer to question 48 at the last. ses- 
sion you stated that you would refresh your recol- 
lection as to the dates of the patents marked on 
the automatic speakers manufactured by the Edi- 
son Phonograph Works. Tave you done so? 

A. Yes, sir. 

Q269. Will you kindly state the dates of the pat- 
ents referred to? 

A. There are none indicated. 

Q270. That is the automatic speaker itself has 
no date of any patent upon it? 

A. I presume you refer to the automatic repro- 

» ducer, and T will say that it has not. 

7 Q271. Is there any other part of the phonograph 
or other instrument or appliance manufactured by 
the Edison Phonograph Works and sold hy the Na- 
tional Phonogrpah Company upon which the auto- 
matic reproducer is used which gives the date of 1191 - 
any patent covering the automatic reproducer? 

A. T don’t know. 

272. In answer to question 62 at the last ses- 

sion you said that yon would refresh your recollec- 
tion in regard to the dates of the patents marked ’ 
upon the phonographs, or Edison phonographs, 
made by the Edison Phonograph Works. Have you 
done so? 

A. Yes, sir. 

Q273. Will vou kindly state the dates of the 


patents, and give their numbers where vou can? / a: 
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A. I was only asked to produce the dates of the 
patents. And, as I understand it, the dates of the 
patents on the name plates at the time the North 
American Phonograph Company was doing busi- 
ness and also the dates of the patents as used in 
connection with phonographs sold by the National 
Phonograph Company at the present date are as 
follows: 


North American Phonograph Company: 
February 19, 1878. 
March 26, 1878. 
March 25, 1879. 
May 18, 1880, 
May 8, 1888, 

May 8, 1888. 

May 8, 1888. 

May 8, 1888. 

May 8, 1888. 

May 8, 1888. 

July 31, 1888, 


National Phonograph Company: 
May 8, 1888. 

July 31, 1888. 
November 27, 1888. 
December 4, 1888. 
February 5, 1889. 
April 2, 1889. 
November 12, 1889. 
June 17, 1890. 
March 24, 1891. 
April 21, 1891. 
June 9, 1891. 
December 29, 1891. 
October 18, 1892. 
June 20, 1893. 
January 23, 1894. 
May 31, 1898. 
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Q274. Were you connected at any time with the 
North American Phonograph Company? 

A. No, sir. 

Q I show you Complainant’s Exhibit 31, and 
ask you if you have not taken the dates of the 
patents under which the North American Phono- 
graph Company put out phonographs from a plate 
such as Complainant’s Exhibit 31? 

A. Yes, sir. 

@276. Is that plate used by the Edison Phono- 
graph Works to-day? 

A. No, sir. 

Q277. Do you know when the Edison Phonograph 
Works discontinued the use of such a plate as Com- 
plainant’s Exhibit 31? 

A. No, sir, T do not. 

Q278. I show you a plate and ask you if it is not 
a plate put upon a phonograph mannfactured by the 
Edison Phonograph Works? 

A. Not at the present time; no, sir. 

Q279. At what time? 

A. I don’t know. 

Q280. Do you recognize the plate which I show 
you? : 

A. No, sir. 

Q281. Is not the plate which T show you identi- 
eal with plates which have heretofore heen put upon 
phonographs manufactured by the Edison Phono- 
graph Works? 

A. T presume it is, but I don’t know of my own 
knowledge. 

Q282. The plate which IT show you enumerates 
exactly the same patent dates which you have 
stated are the dates of the patents marked upon 
phonographs put out by the National Phonograph 
Company, does it not? 

A. Yes, sir. 

Q283. The words “Manufactured under the 
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patents of Thomas A. Edison at Orange, N. J., U- 
8. A,” are used upon plates put upon phonographs 
sold by National Phonograph Company, are they 
not? 

.A. They have been; I don’t believe they are at 
the present day. 

Q284. When was the use of the words “Manu- 
factured under the patents of Thomas A. Edison at 
Orange, N. J., U. S. A.,” or words of similar mean- 
ing, discontinued? 

A. I don’t remember. 

Q285. As near as you can fix it? 

A. IT can’t remember any such detail as that. 

Q286. Were they discontinued two years ago? 

A. I should judge they were discontinued longer 
than that; yes, sir. 

287. More than three years? 

A. I can’t answer that question; I don't remem- 
ber. 

Q288. But the plates upon the phonographs sold 
to-day by the National Phonograph Company enu- 
merate the same patent dates as are enumerated 
upon the plate which I now show you, do they not? 

A. Yes, sir. 

Q289. Now do not the plates upon the phono- 
graphs sold to-day by National Phonograph Com- 
pany bear also these words which ave on the plate 
which I show you: “This machine is sold upon the 
condition that it is licensed to be used or vended 
only so long as this serial number (setting out the 
number) is not removed or changed in whole or in 
part, and that every possessor of this machine ad- 
mits the validity of the above enumerated patents”? 

A. Tam not certain whether this plate is exactly 
similar to the plate that we use on the present type 
of machines or not. Tad Ta plate as put out to-day 
hefore me I could answer of course very much bet- 
ter. 
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Q290. It is substantially the same, is it not? 

A. I don’t remember that. 

Q291. But the two plates which I show you, and 
which are alike except that one has the number 
133,181 on it and the other has no number, are 
plates which have been affixed by Edison Phono- 
graph Works to phonographs manufactured by the 
Works, are they not? 

A. I don’t attach the plates, so therefore I cannot 
amaver that question. 

Q292. No, but you as general manager of the 
business of the Edison Phonograph Works, having 
full knowledge ‘as you have stated of the business 
details of that concern, know whether those two 
plates are plates such as the Edison Phonograph 
Works has used during the time or at any time dur- 
ing which you have been its general manager? 

A. As T have not the plates before me such as we 
use for this purpose, I cannot say whether they are 
absolutely the same as we now use or not. 

Q293. You can state, however, whether they are 
substantially the same according to your best recol- 
lection. Are they not substantially the same? 

A. I presume they are. 


Complainant’s counsel offers the two 
plates referred to in evidence and they are 
marked “Complainant’s Exhibits 84 and 85, 
May 13, 1903, J. A. S., Ex’r.” 

Complainant's Exhibit 84 reads as fol- 
lows: 
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a 1204 “Manufactured under the patents of 
i Thomas A. Edison at Orange, N. J. U. 8. A. 
May 8, 1888 Mar. 24, 1891 
_ July 31, 1888 Apr. 21, 1891 
Noy. 27, 1888 June 9, 1891 
ts Dee. 4, 1888 Dee. 29, 1891 
- Feb. 5, 1889 Oct. 18, 1892 £ 
Apr. 2, 1889 June 20, 1893 
Noy. 12, 1889 Jan. 23, 1894 
-_ June 17, 1890 May 31, 1898 
= “This machine is sold upon the condition 
a that it is licensed to be used or vended only 
so long as this serial number H33181 is not 
1205 ‘ y 
removed or changed, in whole or in part, and 
that every possessor of this machine admits 
< the validity of the aboye enumerated 
- patents.” 7 
Complainant’s Exhibit 85 reads as fol- 
lows: 
- “Manufactured under the patents of 
ps - Thomas A. Edison, at Orange, N. J. U.S. A. B| 
= May 8, 1888 Mar. 24, 1891 
Jul. 31, 1888 Apr. 21, 1891 
Noy. 27, 1888 Jun. 9, 1891 
Dee. 4, 1888 Dee. 29, 1891 
1206 Feb, 5, 1889 * Oct. 18, 1892 
o Apr. 2, 1889 Jun. 20, 1893 
Noy. 12, 1889 Jan. 23, 1894 
Jun. 17, 1890 May 31, 1898 
“This machine is sold upon, the condition 
that it is licensed to be used or vended only { 
° so long as this serial number ........ is not | 
remoyed or changed, in whole or in part, 
and that every possessor of this machine ad- 
mits the validity of the above enumerated 
patents.” . 
5 Mr. Hicks: The witness is requested to 
ad — 
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bring at the next session a plate, or a copy 
of a plate, such as is now used on phono- 
graphs sold by National Phonograph Com- 
pany, and such other plates or copies of 
plates as have been heretofore used by Na- 
tional Phonograph Company on phono- 
graphs sold by it. 


Q294. The plates setting forth the patents under 
which the phonographs sold by the National Phono- 
gviph Company are made are put upon the phono- 
graphs by the Edison Phonograph Works, are they 
not? 

A. T-am not certain as to that, whether it is done 
by them or whether it is done by employees of the 
National Phonograph Company. 

Q295. Do you mean that phonographs may be 
sold by the Edison Phonograph Works to the Na- 
tional Phonograph Company without the plate on? 

A, Well, no, I don’t mean anything of that kind, 
but I assume that the plates that are at first at- 
tached are attached by the Edison Phonograph 
Works. 

Q296. Who prescribes the form of plate put up- 
on the phonographs manufactured by the works 
and sold to the National Phonograph Company? 

A. The counsel of the National Phonograph Com- 
pany. 

Q297. And he is the same as the counsel for the 
Edison Phonograph Works, is he not? 

A. No, sir. 

Q298. In question 106 at the last session you 
were requested to obtain all such papers as may be 
in the custody of your counsel, Judge , the 
papers referred to heing papers, contracts or evi- 
dences of title of any kind turned over by Hardin 
to the National Phonograph Company. Tlave you 
produced any such papers? 

A. T couldn’t find any, nor could T find that eoun- 
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sel, Judge Hayes, had any of the documents. T 
understand, however, that all documents there are 
have already been produced either through Mr. 
Randolph or by courtesy of Judge Hayes. 

Q299. You saw at the last session the docu- 
ments which have heretofore been produced by Mr. 
Edison, Mr. Randolph and Judge Hayes, did you 
not? 

A. I saw some documents; I didn’t look them 
all through. I presume that they were introduced 
by them, yes, sir. 

Q300. At question 109 you were requested to 
consult the books of National Phonograph Com- 
pany to ascertain what consideration, if any, was 
paid by Ott to National Phonograph Company for 
the transfer to him set forth in Complainant's 
Exhibit 24, which I show to you. Have you done 








* 36? 


A. Yes, sir. 

Q301. Did you find a record of it in the books 
of National Phonograph Company? 

A. Yes, sir. 

Q302. Have you produced the books of National 
Phonograph Company which showed that? 

A. No, sir. 


Mr. Hick: The witnes: requested at 
the next session to produce such books of 
the National Phonograph Company as will 
show the consideration. paid to Ott. 

Mr. Griggs: Counsel for complainant is 
asked whether he wishes the information 
which he has requested the witness at the 
last meeting to get and produce at this tine, 
as the witness has the information here and 
is ready to give it to counsel. 

Mr. Hicks: Complainant's counsel, in 
reply, states that he prefers the evidence of 
the books themselves. 
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Mr. Hayes: The witness, in accordance 
with the request of complainant’s counsel 
made at the former hearing, here produces 
transcripts of the journal entries of the 
National Phonograph Company showing all 
the facts and information in connection 
with what the complainant’s counsel asked 
for at the last hearing and defendant's coun- 
sel asks to have them marked for identifi- 

— cation. 

The papers referred to are marked “For 
identification Defendant’s Exhibits A, B, 
C, D and E, May 13, 1903, J. A. S., Ex’r.” 

Mr. Hicks: Have you any objection to 
our seeing those? 

Mr. Hayes: If you take them, you must 
offer them in evidence. 

Mr. Hicks: Well, we prefer to look at the 
originals. 


Recess until 2 P. M. 


After recess, 2:00 P. M. 
WILLIAM E. GILMORE, resumes the stand. 
Direct-examination continued by Mr. Hicks: 


Q303. You have stated at to-day’s session, that 
you have refreshed your recollection in regard to 
the dates of patents, which dates appeared upon 
phonographs put out first by the North American 
Phonograph Company, and then by the National 
Phonograph Company, givfng a distinct set of 
dates for each of said two companies; and now I 
ask you whether the phonographs upon which the 
plates bearing the said dates were not manufac- 
tured for the North American Phonograph Com- 
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pany and for the National Phonograph Company 
by the Edison Phonograph Works? 

A. Yes, sir. 

Q304. At Q121 of the last session, you were re- 
quested to go over the books and records of the 
National Phonograph Company, and ‘ascertain 


-what property the National Phonograph Company 


purchased from John R. Hardin, receiver of the 
North American Phonograph Company, and re- 
tained and did not transfer to Ott. Dave you 
done so? 

A. Yes, sir. 

Q305. Will you kindly state as fully as you can 
what that property was, and also, particularly, 
what you can in regard to the contract of August 
Ast, 1888, between Edison Phonograph Works, the 
North American Phonograph Company and Lip- 
pincott? 





A. The assets, so far as I am able to discover, are 
indicated in the assignment, or transfer, made by 
John R. Hardin, receiver, to the National Phono- 
graph Company, dated February 18th, 1896. The 
materials that were turned over consisted prin- 
cipally of parts of graphophones and phonographs, 
and can be particularized more as junk than any- 
thing else. There were also a large number of slot 
cabinets and devices that had been in use, as I 
understand it, by customers of the North American 
Phonograph Company, and which had absolutely 
no value. The patents were the principal transfer, 
T believe, under the assignment, and so far as the 
contract dated August Ist, 1888, is concerned, I 
have been unable to discover this contract and can 
only assume that it has already been introduced in 
evidence, either by Mr. Randolph or others. 

0306. That is to say, TTardin, receiver, conveyed 
to the National Company the assets of the North 
American Phonograph Comnany, with the excen- 
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tions stated in the couveyance of February 18th, 
1896, and you are unable to give a schedule of the 
assets which the National Phonograph Company 
received and retained? 

A. As this matter was handled entirely between 
Mr. Hardin, as receiver of the North American 
Phonograph Company, and our counsel, I am not 
familiar with the details and therefore cannot an- 
swer anything different than previously. 

9307. But have you consulted the books and ree- 
ords of the National Phonograph Company and 
have you not been able to find from such books and 
records such a schedule? 

A. Only that which is contained in the transfer or 
assignment above referred to, and dated February 
18th, 1896. 

Q308. And, as far as you know, no such schedule 
is contained on the books or records of the National 
Phonograph Company, other than what is set forth 
in this contract of February 18th, 1896; is that cor- 
rect? 

A. So far as I know, yes, sir. 

Q309. Is there anyone connected with National 
Phonograph Company who would have such 
knowledee, if you have not? 

A. T don’t know, T am sure. 

0310. Wouldn’t Mr. Westee know? 

A. T doubt it very much. 

Q311. (Handing witness paper.) T show you 
Complainant’s Exhibit 16, being a notice signed by 
John R. Hardin, receiver, and ask you to look at 
it and state whether you were not familiar with 
that notice at the time of its date, February 15th, 
1895, and thereafter? 

‘A. I recollect seeing a cirenlar of this kind, and 
it was issued at about the time indicated, T pre- 


sume. ; 
9312. You were familiar, were you not, with the 
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sets of the North American Phonograph Com- 
pany set forth in the notice? 

A. Only so far as it related to phonographs, 
graphophones and apparatus of that kind, that was 
located in the store-room at the Edison Phonograph 
Works and which was always known as being the 
property of the North American Phonograph Com- 
pany and subsequently the property of the receiver 
thereof, Mr. John R. Hardin. 

Q313. You stated that you engaged counsel, Mr. 
Hayes, to represent the National Phonograph Com- 
pany in the purchase of the assets of the North 
American Phonograph Company from Mr. Hardin, 
the receiver. Now, I ask you whether in author- 
izing Mr. Hayes to look out for the interests of 
National Phonograph Company in that respect you 
were not acquainted with the rights of the North 
American Phonograph Company which the Nation- 
al Phonograph Company purchased and received? 

A. No. The details were looked after by Judge 
Hayes; I was not familiar with all the rights of 
the North American Phonograph Company, never 
interested myself in the rights of the North Amer- 
ican Company, for the reason that there were too 
many contracts existing with which T was not at 
all familiar, and with which I did not become fa- 
miliar. ? x 

0314. You knew that those contracts existed, and 
relied unon counsel with reference thereto in the 
purehase by the National Phonograph Company ; is 
that correct? 

A. What contracts do you refer to? 

Q315. I refer to the contracts of which you made 
mention in your previous answer. 

A. So far as T remember, there were numerous 
contracts between Biison. Tinnineott. Edison 
Phonograph Works, Edison Phonograph Company. 
North American Phonograph Company and a great 
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many others. With these contracts I had nothing 
whatever to do, had never read them, and, in fact, 
I was unable to ascertain anything in regard to 
them, as a great many had been lost, as I understand 
it—mislaid, or otherwise,—and 1 am, therefore, not 
in a position to say what contracts the National 
Company did purchase from John R. Hardin, re- 
ceiver. 

Q316. For the purpose of refreshing your recol- 
lecTion, I call your attention to Complainant’s Ex- 
hibit 14. 

(Witness examines paper handed to him by coun- 
sel.) 

And now that you have read the exhibit, I ask 
you to state whether the National Phonograph Com- 
pany has not conducted its business as set forth 
in the agreement of April 2nd, 1900, being Com- 
plainant’s Exhibit 14. 

A. Upon reading over the agreement attached and 
marked Schedule A, between the Edison Phono- 
graph Company and the National Phonograph 
Company, and dated April 2nd, 1900, I find num- 
erous interlineations in lead pencil and T am there- 
fore not in a position to say whether this is a true 
copy of the original or not. 

Q317. Your counsel admits that it is a true copy. 





Mr. Hayes: Counsel for defendant states 
that the witness can safely assume that 
Schedule A, marked Complainant’s Exhibit 
14, is a true copy of the license granted by 
the Edison Phonograph Company to the Na- 
tional Phonograph Comnany under the pat- 
ents enumerated in that license. 

Counsel for defendant objects to the ques- 
tion, in so far as it assumes that this con- 
tract describes anv method of doing busi- 
ness; in fact, the’ contract merely provides 
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for placing certain marks on certain phon- 
ographs. 


(Q316. Repeated.) 

A. Yes, the National Phonograph Company has 
so conducted its business in so far as this particular 
contract is concerned. 

Q318. In answer to Q127 at the last session, 
you stated that the National Phonograph Com- 
pany owns the patents of Thomas A. Edison for 
the making of phonograph records. Will you state 
by whom title to the patents was conveyed to the 
National Phonograph Company, if the title to any 
of the patents has been so conveyed? 

A. I don’t remember that. 

Q319. You know that title to some of the Edison 
patents was conveyed to the National Phonograph 
Company by John R. Mardin, receiver, as set forth 
in Complainant's Exhibits 32 and 33, which T now 
show you (Counsel hands witness papers). 

A. Yes, sir. 

Q320. Do you know of any other Ietters patent 
of the United States issned to Thomas A. Edison, 
and relating to phonographs, phonograph appli- 
ances or supplies, the title to which has been trans- 
ferred to National Phonograph Company, other 
than those set forth in Exhibits 82 and 33? 

A. I don’t remember any, no, sir. 

0321. Has Thomas A. Edison, ever conveyed the 
legal title of any letters patent of the United 
States issued to him for improvements in phono- 


+ graphs and appliances to the National Phono- 


graph Company? 
A, T don’t remember. 
Q322. At 0139 at the last session, you were re- 
quested to produce a copy of the dealers’ agreement 
used heretofore by National Phonograph Com- 
pany. Have you done so? - 
A. Yes, sir! 
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(The witness produces the paper called 
for.) 

Mr. Hicks: Complainant offers in evi- 
dence the paper produced by the witness. 

Marked “Complainant’s Exhibit 86, May 
13th, 1903, J. A. 8. Ey’r.” 

Mr. Hayes: I object to the exhibit as irrel- 
evant and immaterial. 





Q323. The retail dealers’ agreement which you 
ha¥é produced, and which has been marked “Com- 
plainant’s Exhibit 86,’—is that an agreement 
which is executed by the National Phonograph Com- 
pany with various retail dealers in the United 
States? 

A, It is an agreement that is executed in a great 
many cases 
through jobbers of the National Phonograph Com- 
pany, and at times direet with the National Phon- 
ograph Company. 

Q324. Complainant’s Exhihit 86]was adopted 
May 1st, 1900, and corrected to January 2nd, 19025 
was it not? 

A. Yes, sir. 

Q325. What is meant by an Edison phonograph 
mentioned in Exhibit 86? 





Mr. Hayes: Objected to as irrelevant and 
immaterial. 


A. It means a genuine Edison phonograph, as 
manufactured by the Edison Phonograph Works 
and sold by the National Phonograph Company. 

Q826. And what is meant by an Edison record, 
mentioned in Exhibit 862 * 

A. An Edison record manufactured and sold by 
the National Phonograph Company. 

Q327. What is an Edison record manufactured 
by the National Phonograph Company; why is it 
called an Edison record? 
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Mr. Hayes: I object to that question, 
unless it is confined to the word as used 
in that contract. 

Mr. Hicks: That is exactly what I am 
doing. I have asked him for it, and he has 
given me an answer. Now I am asking what 
he means by that expression, “Edison 
record,” in his answer. 


A. Principally because the name of Edison is 
an important factor in connection with the sale 
of genuine Edison apparatus; and, further, the 
fact that his signature is copyrighted and attached 
to all records issued by the National Phonograph 
Company; and the further fact that all records 
manufactured by the National Phonograph Com- 
pany indicate by their announcement that they 
are Edison records. 

Q328. By “genuine Edison records,” you mean, 
do you not, records made according to the inyen- 
tions or improvements of Thomas A. Edison? 

A. No, sir; I do not. 

Q329. What do you mean? 

A. I mean that they are made under some 
patents of Thomas A. Edison but principally under 
patents other—granted to others and not Thomas 
A. Edison. 

Q330. Now, what are those other patents? 

A. Well, patents granted to Aylesworth, Miller, 
Pierman and Des Briere and Edison. 

Q331. The patents referred to by date on Com- 
plainant’s Exhibits 19 and 20 are Edison patents, 
are they not? 

A. I don’t know. 

Q332. Wen't you look at the exhibits; you will 
find it on the slip (handing witness exhibits). 

A. I presume they are. 

Q333. In conection with the retail dealers? 
agreement Exhibit 86, have you produced the 
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price list and terms of sale therein referred to, 
dated May 1, 1900? 
A. Yes, sir; here it is, 


(Witness produces the paper called for.) 
Mr. Hicks: Complainant offers in evi- 
dence the paper produced by the witness. 
D>» Marked “Complainant’s Exhibit 87, of 
May 13th, 1903, J. A. S., Ex’r.” 


Q334, Complainant’s Exhibit 87, being the re- 
tail dealers’ price list, was adopted May Ist, 1900, 
and corrected to what date? 

A. January 2nd, 1902. 

Q335. Have you produced a list of the jobbers 
and a list of the dealers doing business with Na- 
tional Phonograph Company? 

A. I cannot find any such printed lists which I 
was asked to produce. 


(Witness hands a paper entitled Jobbers’ 
Price List Discounts and Terms of Sale 
3 to complainant’s counsel, 


Q336. (Handing witness paper.) | Complain- 
ant’s Exhibit 75, corrected to January 2nd, 1902, 
is the same as the jobbers’ price list which you 
have produced; is it not? 

A. I presume it is; yes, sir. 

Q337. And the jobbers’ agreement which you 
have produced to-day is the same as Complainant's 
Exhibit 74, corrected to January 2nd, 1902, is it 
not? 

A. Yes, it seems to be. 

Q338, And the jobbers’ agreement, being Com- 
plainant’s Exhibit 74, and the jobbers’ price list, 
being Complainant's Exhibit 75, I understand you 
to say, are in use by the National Phonograph 
Company to-day? 

A. Yes, sir. 
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Q839. The jobbers’ agreement, Complainant's 
Exhibit 74, is an agreement which the National 
Phonograph Company has entered into with a nuin- 
ber of jobbers doing business in the city and else- 
where within the State of New York, is it not? 

A. Throughout the United States and Canada. 

Q340. Won't you answer the question with ref- 
erence solely to the State of New York? 

A. Yes, of course, New York State and City are 
included. 

Q341. The retail dealers’ agreement, being Com- 
plainant’s Exhibit 86, is an agreement which Na- 
tional Phonograph Company has entered into with 
numerous dealers doing business in the city and 
elsewhere within the State of New York, is it not? 

A. Yes, in some cases directly, but principally 
it is done throughout the United States, which in- 
cludes New York City and New York State, through 
jobbers. 

Q342. And the retail dealers’ agreement, Exhibit 
86, is an agreement which the jobbers doing busi- 
ness in the State of New York, under contract with 
the National Phonograph Company, according to 
Exhibit 74, execute with retail dealers within the 
City and State of New York; is it not? 

A. Within the United States and Canada, which, 
of course, includes the City and State of New 
York. 

Q843. Have you refreshed your recollection as to 
the date when National Phonograph Company first 
opened a store in the City or State of New York? 

A. Yes, sir; May Ist, 1898, at 26th street and 
Broadway, New York City. 

Q344. Have you produced a copy of the circular 
letter issued February 6th, 1901? 

A. Iam unable to find any such cireular letter. 

Q345. Have you inquired of C. TI. Wilson? . 

A. Yes, sir. ~ 
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Q3416. Tle is the manager of sales of National 


Vhonograph Company, at 135 Fifth avenue, New ~ 


York, is he not? 

A. No, sir, he is the manager of sales of the Na- 
tional Phonograph Company at 838 Chambers 
street, New York City. 

Q847. On February 6th, 1901, he was such man- 
ager of said company at 135 Fifth avenue, was he 
not? 

“A. I believe he was, yes, 

Q348. Did not Mr. Wilson, to your knowledge, 
notify the trade with reference to a suit brought 
by the New York Phonograph Company against 
National Phonograph Company, Mr. Edison and 
others? 

A. J don’t remember, it is so long ago, 

Q349. In the circular letter of May 2, 1898, being 
Complainant’s Exhibit 80, it is stated, “The Na- 
tional Phonograph Company stands behind every 
dollar's worth of apparatus which it sells and will 
hold every dealer in or user of that apparatus ab- 
solutely harmless,” and T ask you whether that 
is the policy pursued by National Phonograph 
Company with reference to dealers and users in 
the State of New York, of apparatus purchased 








* from the National Phonograph Company? 


Mr. Griggs: I object to that question as 
being entirely irrelevant. 


A. Yes, sir, and elsewhere within the United 
States and Canada. 

Q330. And the apparatus referred to includes 
phonographs and phonograph appliances and sup- 
plies, Coes it not? 

A. It refers to all patented apparatus sold hy the 
National Phonograph Company. 

Q351. And the patented apparatus includes ap- 
paratus made under the patents of Thomas A. Ed- 
ison, does it not? 
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A. Thomas A. Edison and others, yes, sir. 

Q352. Now, the New York Phonograph Company 
has brought a suit against Sol. B. Davega. Is it 
not the fact that the National Phonograph Com- 
pany has taken charge of the defence of that suit? 


Mr. Hayes: I object to that question as 
being entirely incompetent, irrelevant and 
immaterial to this issue and prying into the 
personal affairs of the National Phonograph 
Company in connection with its jobbers and 
dealers, and also because there is no proper 
proof of any suit brought against Davega. 


A. I believe that such a suit has been brought 
by the New York Phonograph Company against 
Sol. B. Davega, and, in accordance with our agree- 
ment, we are defending the case against said Da- 
vega. 

Q353. The same is true of the suit brought by 
New York Phonograph Company against A. D. 
Matthews & Sons, is it not? 


Mr. Hayes: Same objection. 


A. Well, 1 do not recollect exactly all of the suits. 
T have heard of the Davega suits, and I believe 
there were several others, but I don’t remember all 
of them. However, the National Company will de- 
fend any such suits that are brought against its 
customers, in accordance with its agreement. 

Q354. You have heard of the suit brought 
against Jones by New York Phonograph Company, 
have you not? 

A. I believe so; I believe there has been a suit 
brought against Jones, but I am not positive. 

Q355. As I understand you, the National Phono- 
graph Company is defending such suits as it knows 
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have been brought by New York Phonograph Com- 
pany against its jobbers or dealers? 


Mr. Hayes: Same objection. 


A. I believe go, yes, sir. 

Q356. You are acquainted with the American 
Graphophone Company, are you not? 
_ A. Yes, sir, know of it. 

Q357. Where does it dv business? 
-rA. I don’t know. ‘ 

Q358. Well, it does business in the City of New 
York, does it not? 

A. I believe it has an office in the City of New 
York, but where I don’t know. 

Q359. Who is the selling agent of the American 
Graphophone Company in the City of New York? 

A. I don’t know. 

Q360. Isn't the Columbia Phonograph Company? 

A. No, sir; the Columbia Phonograph Company 
general is the selling agent. 

Q361. In the City of New York? 

A. In the City of New York and elsewhere. 

Q362. Has an office on Chambers street, next to 
the office of the National Phonograph Company, 
has it not? 





A. Has a store there, « few doors away from us. 


Q363. (Tanding witness paper.) I show you 
Complainant’s Exhibit 23, being the agreement of 
December 7th, 1896, between American 
Graphophone Company and the National Phono- 
graph Company and the Edison Phonograph 
Works, and ask you to refresh your recollection by 
looking at it. (Witness examines paper.) And 
now that you have read it over, I ask you to state, 
if you can, upon what basis the National Phono- 
graph Company became a party to a license under 
the Edison patents enumerated in the agreement 
to the American Graphophone Company? 
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Mr. Hayes: I object to that, as the con- 
tract speaks for itself, and you are calling 
for a conclusion of law. 


A. How they became a party to it? 

Q3864. Upon what basis? 

A. I cannot answer this question, as I do not 
recollect the reason for it. I presume it was a legal 
question, pure and simple, and, therefore, the ar- 
rangement was made on this basis. In fact, I pre- 
sume possibly that the graphophone company in- 
sisted that the National Company should be a party 
to the arrangement. 

Q365. The National Phonograph Company held 
the legal title to Patent 484,583, enumerated in the 
contract of December 7th, 1896, did it not, as you 
will find by referring to Complainant's Exhibit 
32? . 

A. Yes, sir; I believe it did. i 

Q366. Did the National Phonograph Company 
hold the title to any of the other Edison patents 
enumerated in the contract of December Tth, 1896? 

A. I don’t know. : 

Q367. A subpana duces tecum was served upon 
you at the last session, was it not? 

A. Yes, sir. 

Q868. And by that subpana you were directed 
to produce at the hearing today the stock certifi- 
cate book of National Phonograph Company, were 
you not? 

\. Yes, sir, 

Q: Will you kindly state yes or no whether 
you haye produced now the stock certificate book 
of National Phonograph Company? 

A. No, sir. 

Q370. By the same subp@na, you were directed 
to produce stock ledger of National Phonograph 
Company, were you not? 
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A. Yes, sir. 1255 

Q3871. Have you produced it. to-day? 

A. No, sir. 

Q372. By the same subpana you were directed 
to produce the minute book of meetings of stock- 
holders and directors of National Phonograph 
Company, were you not? 

A. Yes, sir. 

(873. Have you produced it? 

“A. No, sir. 

Q374. Those hooks are in existence, are they not? 

A. I believe so. 

Q375. And are accessible to you, are they not? 

A. Not always, no, sir, 1256 

Q376. What do you mean by “not a 's” being 
accessible? 

A. Well, there may be times when they will be 
in use, and then I cannot get at them. 

Q877. But you being president of National 
Phonograph Company and a director of the com- 
pany and general manager of the company, have 
access to those hooks, have you not? 

A. Yes, sir. 

Q878. And you could have produced those books 
had you been willing, could you not? 

A. T respectfully submit— 











Mr. Hicks: T object to the stenographer 1257 as 
taking down this voluntary statement of the + 
witness. The witness can make his state- 
ment of release to the court. Te has been 
asked whether he produced them or not, 
and whether he could produce them or not. 

The Witness: I respectfully submit to 
the Court that I should not be called upon 
to produce the minute book of the National 
Phonograph Company, its stock ledger, its 
stock certificate book, or any checks or orders 
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for money which may have been given by the 
National Phonograph Company to Mr. 
Thomas A. Edison. I am informed by coun- 
sel that these last mentioned books and 
papers have no bearing on the issues in- 
volved in the case, and I am satisfied my- 
self that the purpose of producing them is 
to enable the American Graphophone Com- 
pany to obtain information in regard to 
the affairs and business methods of the Na- 
tional Phonograph Company and in regard 
to the various improvements and inventions 
having reference to phonographs in whieh 
it has an interest, all which are used by it. 
One of the complainant’s counsel, Mr. 
Camp, is counsel for the American Grapho- 
phone Company. These business secrets, if 
put into the possession of the American 
Graphophone Company would be of great 
advantage to that company and of great 
injury to the National Phonograph Com- 
pany. Since its organization, the National 
Phonograph Company has employed ex- 
perts, the principal one among whom is 
Mr. Thomas A. Edison, (o make experi- 
ments and inventions in matters relating to 
phonographs and phonograph records and 
appliances and phonograph supplies. — It 
has paid to Mr. Edison and to others large 
sums of money for experimental work of 
this character and for services of this kind. 
It has also acquired from Mr. Edison int 
terests and licenses of various character in 
respect to inventions made by Mr. Edison 
connected with the phonograph art, some 
of which inventions are covered by patents 
and some are not. An inspection of the 
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minute book of the National Phonograph 
Company, and an examination of the checks 
and moneys paid to Mr. Edison would lay 
a foundation by which any person could 
get a great deal of information in regard to 
these matters. Many cases are pending be- 
tween the National Phonograph Company 
and the American Graphophone Com- 
pany and other talking machine 
companies in regard to these ‘various 
inventions and improvements, some of 
the cases being injunction bills to restrain 
infringement of patents, and other being 
interference proceedings in the Patent Of- 
fice. In most, if not in all these cases, 
the question as to the time when these var- 
ious inventions and improvements were first 
conceived and first reduced to practice, and 
the various details in connection with the 
experiments which led up to the inventions, 
are involyed, and are of vital importance. 
The possession of such information as could 
be obtained by means of an examination 
of the books of the National Phonograph 
Company, and of the checks and money or- 
ders paid by it to Mr. Edison, would be of 
the greatest advantage to the opponents of 
the National Phonograph Company in these 
eases, and of great injury to the National 
Phonograph Company; as, among other 
things, it would enable unscrupulous wit- 
nesses to manufacture testimony as to 
their experiments, and to antedate the time 
when they first conceived or carried into 
practice the inventions or improvements 
which they claim are their inventions and 
“not the inventions of Mr. Edison. The com- 
plainant’s counsel attempted to get the same 
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information out of Mr. John F. Randolph, 
who is the private secretary of Mr. Edison, 
and who refused to give testimony in regard 
to Mr. Edison's private affairs, on a ground 
similar to that above stated, except that the 
objection was from Mr. Edison's side, as 
the testimony asked for tended to disclose 
personal matters in connection with the in- 
yentions and improvements made by him in 
connection with phonographs and phono- 
graph records and appliances. 

I would respectfully refer the Court to 
the testimony of Mr. Randolph above re- 
ferred to. I am informed that no applica- 
tion has been made to the court to compel 
Mr. Randolph to answer the questions which 
he refused to answer. 

For the above reasons, I decline to pro- 
duce the stock certificate book of the Nation- 
al Phonograph Company, the minute book of 
the National Phonograph Company, its stock 
ledger and any checks or orders for moneys 
paid to or drawn to the order of Thomas A. 
Edison by or for the National Phonograph 
Company, or any book showing. the same. 

In so doing, I do not mean to show any 
disrespect to the court or its process, but 
do so under advice and direction of counsel, 
for the reason that each and all of them are 
immaterial and irrelevant to the issue 
joined in this canse, and, therefore, incomp: 
etent as to proofs; also, hecause the deserip- 
tion and designation of said papers and docu- 
ments are vague, general and uncertain, and 
so broad and universal as to require prac- 
tically all the business papers and docu: 
ments of the National Phonograph Company 
to he broneht and exhibited before the Ex- 
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aniner for the inspection and examination 
of the counsel for complainant; and for the 
further reason that the demand of the com- 
plainant for the production of said papers 
and documents is not made for the purpose 
of using them in evidence, but for the pur- 
pose of obtaining information as to the pri- 
vate business and affairs of the National 
Phonograph Company, to be used in other 
ways to the injury of the latter company. 

This refusal is not in any wise intended 
as a contempt of the Tonorable Court, out 
of which the said subpena issued, but as a 
mere assertion of the rights of the witness 
and of the National Phonograph Company 
to protect its private papers and documents 
from illegal inspection and use in the inter- 
ests of a rival company. 











Q879. Ry whom was this long speech prepared? 

A. By Mr. T ‘sand myself. 

Q380. Do you know of any connection that ex- 
ists between me and the American Graphophone 
Company? a 

A. I do not. 

Q381. Do you believe that any connection exists 
between me and the American Graphophone Com- 
pany? 

A. I don’t know anything about that. 

Q382. Have you any reason to believe that any 
connection exists between me and the American 
Graphophone Company? 

A. I don’t know anything about that. 

Q883. Have you any reason to believe that in is- 





“sning this subpena T acted in any way other than 


in the interests of New York Phonograph Com- 
pany? 

A. T don’t know. 

Q384. What ground have you to suppose that 
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1270) «the subpwna directing you to produce the papers 
to which your statement refers was intended in any 
way to enable the American Graphophone .Com- 
pany to inquire into the affairs of the National 
Phonograph Company? 

aA. On the ground stated in the statement I have 
just made. A 
Q385. In your statement, you say that it is your 
belief that the American Graphophone Company | 
secks such an ntage. ow, L ask you upon 
what your belief is based, if anything? 
A. The fact that Mr, Camp is associated with 
you as counsel. 
1271 Q386. That is the only basis, is it? 
A. I believe that is the principal basis, yes, 
sir. 
Q387. Now, can you think of any other possible 
ground for your belief, except that Mr. Camp is 
associated with me in this litigation? 
A. T have already stated my reasons. I do not 
think of any other. 
Q388. Do you understand the issues involved in F, 
this litigation? 
A. Only in a general way. 
Q389. Well, what is your general understanding 
of the issues involved in this case? 


oO 












oO 





1272 Mr. Griggs: Objected to as irrelevant, im- 
material and incompetent. 
Mr. Ticks: Well, after this most dis- | 
graceful speech, T think the witness should ‘| 
state fully just what he has in mind. | 
Mr. Griggs: You have a right to get the | 
legal evidence by rightly examining the wit- 
ness, You have no right to get anything 
else, and T don't mean you shall. 








oO 


A. I only know of it in a general way; the de- 
tails are all looked after by my counsel. 





© 


. 





Raymond R. Wile 
Research Libs 








© 


oO 


oO 


© 


oO 


oO 


© 


© 





William E. Gilmore. 425 


Q390. So, then, this expression of opinion that 
the minute book and stock ledger and stock cer- 
tificate book of National Phonograph Company 
are in no way material or relevant to the issues 
of this case, has nothing to rest upon; is not that 
so? 

A. I believe it has considerable to rest upon, as 
indicated in the statement. : . 

Q391. In your statement you say, “Since its 


.organization the National Phonograph Company 


has employed experts, the principal one among 
whom is Mr. Thomas A. Edison, to make experi- 
ments and inventions in matters relating to phono- 
graphs and phonograph records and appliances 
and phonograph supplies. It has paid to Mr, Edi- 
son and others large sums of money for experi- 
mental work of this character and for services 
of this kind. It has also acquired from Mr. Edison 
interests and licenses of various character in re- 
spect to inventions made by Mr. Edison connected 
with the phonograph art, some of which inventions 
are covered by patents and some not.” Is that 
a correct statement of fact? 

A. Yes, sir, 

Q392. At the last session, you were subpenaed 
to produce “All checks and orders for money paid 
to or drawn to the order of Thomas A. Edison 
by or for National Phonograph Company, and 
books showing same, especially when paid to him 
for dividends, profits, interest, services by contract 
or other matter connected with phonographs and 
supplies therefor,” were you not? 

A. Yes, sir. 

Q393. Have you produced any checks or orders 
or other paper or document called for by that pro- 
vision of the subpana? 

A. No, sir; for the reasons above given. 
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Mr: Camp: I desire to state that the im- 
putations sought to be forced upon the 
American Graphophone Company and its 
counsel, Mr. Camp, by the foregoing state- 
ment, are absolutely and unqualifiedly false 
and uncalled for. 

Mr. Hicks: Mr. Hicks, of counsel for 
complainant, desires to state, in reply to the 
statement made by the witness under advice 
of counsel for defendant, that the subpena 
which was served upon the witness direct- 
ing the production of the documents therein 
mentioned and referred to by the witness in 
his statement, was issued solely in the in- 
terest of New York Phonograph Company 
and in an effort to prove the allegations of 
the bill of complaint, and more particularly 
to show, as alleged in the bill, that intimate 
connection and relation exists between 
Thomas A. Edison, from whom complainant 
derived its rights through the North Ameri- 
can Phonograph Company and others, and 
the defendant, the National Phonograph 
Company, and that the National Phonograph 
Company is the mere tool, instrument and 
agent of Thomas A. Edison in the comiis- 
sion of the wrongful acts done by it, the 
National Phonograph Company, in the 
State of New York, in invasion of com- 
plainant’s rights, and that Thomas A. Edi- 
son is profiting largely thereby. 

Mr. Hicks desires further to state, that 
he is not now, and never has been, in any 
way connected with the American Grapho- 
phone Company, and that the American 
Graphophone Company has been in no way 
whatever connected with the issuance of the 
subpena_ served upon the witness or with 
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the intention of counsel {to com- 
pel the witness to produce the docu- 
ments called for by the subpana. 
Mr. Camp: I desire to state further, that 
although of counsel for American Grapho- 
G phone Company, I have been acting entirely 
as counsel with Mr. Hicks in this case for 
the best interests of the complainant, New 
York Phonograph Company. 


(394. Have you produced, Mr. Gilmore, any of 
the papers mentioned in the subpena which was 
served upon you at the last session? 

A. I have looked for all papers that have been 
asked for, but failed to find them. 

Q395. You do not mean that you failed to find the 
minute book? 

A. I refer to all papers other than the minute 
book, the stock ledger, the stock certificate book, 
and the checks asked for, issued by the National 
Phonograph Company to Thomas A. Edison. 

Q396. There are such checks in existence, then, 
are there not? . 

A. I do not know. 

Q397. Did you look to see? 

A. T did not. 

Q398. If Mr. Randolph testified that such checks 


* were in existence, have you any reason to doubt 


that his statement was correct? 

A. T have not. 

9399. You speak in your statement of the em- 
ployment of Thomas A. Edison by the National 
Phonograph Company to make experiments and 
inventions. Was not that employment done by 
writing? 

A. Not in all cases, no, sir. 

Q400. In some cases, however, it was in writing. 
was it not? 

A. T believe so. ves, sir. 
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S a 1282 Q401. The subpena directs you to produce all 
contracts relating directly or indirectly to phono- 





graphs, or supplies therefor, or patents thereto ap- 
pertaining, between National Phonograph Com- 
pany, Thomas A. Edison, Edison Phonograph 
q Works, Edison Phonograph Company and any two 
bd q or more of them. Have you produced any such 
contracts between National Phonograph Company A 
and Thomas A. Edison? : 





a A. I don’t recollect producing such contracts my- 
self. 
e Q402. Have you produced them here to-day? 
A. No, sir. 
1283 Q403. You say that there are writings whereby 
Mr. Edison was employed by National Phonograph 
: Company to make experiments and inventions in 
oS F matters relating to phonographs and phonograph 
records, and I ask you why you did not produce 
them under the subpoena? 
A. For the reasons given above in'my statement. 
Q404. As I understand you, you refuse to pro- f 
1 duce anything showing transactions had between / 
» Mr. Edison and the National Phonograph Com- : 
pany; is that your position? } 
A. Yes. I consider those matters as purely per- 
sonal, such as have taken place, and my statement 
* i yog4 sets forth the reasons why T will not produce them. 
bo a Adjourned until Monday next, May 18th, 1903, 
at 11 o’clock A. M. 
> 
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New York, May 18th, 1903, 11:30 A. M. 
»Met pursuant to adjournment, 


‘APPRARANCES : 


Mr. Camp and Mr. Hicks, for Complain- 
ant. 

Mr. Hayes, for Defendant. 

Mr. Gnices, for witness William E. Gil- 
more. 


WILLIAM E. GILMORE, resumed: 


The Witness: I wish to make some cor- 
rections in my testimony at the last hear- 
ing. My answer to Q215 should be, that it 
continued up to the time that he (Hardin), 
sold out some of the assets, to the best of 
my recollection. Question 216, “To whom 
did he turn over the business,’—my answer 
to this question should read, “He sold out 
some of the assets to the National Phono- 
graph Company.” On page 467, Question 
330, “Now, what are those other patents?” 
In addition to the patents T enumerate in 
my answer, IT desire to add also, patents 
granted to Charles Sumner Tainter, Bell & 
Tainter and Capps & MacDonald. 


Direct-examination continued, by Mr. Hieks: 


Q405. With reference to the changes in your an- 
swers to questions 215 and 216, have you had any 
consultation with any one since the last session, 
in regard to such changes? 

A. Yes, T have had some conversation with my 
attorney ahout it, Tudge ayes. 

0406. And you make such changes as a result of 
such conversation? 

A. T make the changes, because my answer was 
not sufficient the last time, therefore, make it so 
as to get it straight on the record. 
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Q407. Referring to Q255, and your answer there- 
to, does the National Phonograph Company com- 
pound the material used by it in the new method 
of moulding records referred to by you in your an- 
swer to that question? 

A. No, sir. 

Q408. From whom does the National Phonograph 
Company procure the material? 

A. From the Edison Phonograph Works. 

Q409. Is the material procured by the National 
Phonograph Company from the Edison Phonograph 
Works for use in the new method of moulding rec- 
ords, the same as the material out of which blanks 
manufactured by the Edison Phonograph Works 
have been made? 

A. I believe not, but I know nothing about it. 

Q410. Do you know whether the material fur- 
nished by the Edison Phonograph Works to the Na- 
tional Phonograph Company for the new method 
of moulding is patented or not? 

A. Iam not certain as to that, but I believe it is 
covered by patents; in fact, I know that it is cov- 
ered by patents. 

Q411. Is it covered by any of the patents of 
Thomas A. Edison? 

A. No, sir. 

Q412. Isn’t it a waxlike material? 

A. Yes. It is so styled, waxlike material or a 
mineral wax. 

0413. Do vou know of what it is composed? ” 

A. No. sir; it is a secret process. 

Q414. If, then, you do not know its composition, 
you cannot tell whether it comes under any of Edi- 
sons’ patents, can you? 

A. Oh, I know the principal ingredients of it, but. 
it does not come under the Edison patents. I un- 
derstand that you refer to the wax used in connec- 
tion with new moulded records, and not the wax 
that is used in making up blanks. 
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Q415. Are you familiar with all of Edison's pat- 
ents covering material used in the making of phon- 
ograms or phonograph blanks? 

A. No, sir. 

Q416. Low, then, can you state whether this ma- 
terial does not come within the claims of some of 
Edison's patents relating to phonograims or phon- 
ograph blanks? 

A, My understanding has always been that on the 
new-wax it comes under the Aylesworth and Miller 
patents, and not under Edison patents. I refer 
particularly now to the wax used in connectiou 
with new moulded records and not the old wax or 
waxlike materials that are used in the manufacture 
of blanks. 2 

Q417. That is to say, Aylesworth and Miller have 
compounded certain materials used for the making 
of phonograms and phonographs blanks and ma- 
terial made for the National Phonograph Company 
by the Edison Phonograph Works, in accord- 
ance with the compositions of Aylesworth and 
Miller. That is correct, is it not? 

A. No, sir, only so far as it relates to the new 
moulded record. 

Q418. Do you know the numbers of the patents 
of Aylesworth and Miller, to which you refer? 

A. I don’t remember them, no. 

Q419. Or their dates? 

A. No, sir. 

0420. Then, the composition of this material, if 
patented, is not secret, is it? ; 

A. Yes. The method is kept seeret. The patent, 
as I understand it, covers the different ingredients. 

0421. Do you remember the ingredients specified 
in the Aylesworth patent, to which you refer? 

A. Not all of them, no, sir; in facet, T have never 
read over the patent, as T am not an expert and 
therefore don’t feel that T am competent to fell 
very much about them. 
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Q422. Well, mention such of the ingredients as 
you do remember in the Aylesworth patent? 


A. I believe, stearic acid, ceresin, are the prin- . 


cipal ingredients. There are a number of others, 
however, which I don’t remember. 

Q423. Now, mention such of the ingredients of 
the Miller patent as you can remember? 

A. I don’t know anything about the Miller pat- 
ent. When I referred to this, I referred to the 
Aylesworth and Miller patents and not Ayles- 
worth alone. 

Q424. The material, then, made by the works for 
the National Phonograph Company for use in mak- 
ing phonograms by moulding, you mean, is cov- 
ered by the Aylesworth patent and not by the Mil- 
let patent? 

A. No, sir; it is covered by the joint patents of 
both parties, that is, Aylesworth and Miller. 

425. They were joint inventors? 

A. Yes, sir. 

Q426. Did you understand the patent was issued 
to them jointly? 

A. That is my understanding of it, yes, sir. 

Q427. At the opening of the last session, you 
made certain corrections in your testimony, and 
stated, “I desire to say that Edison phonographs 
are made under the patents of others, as well as 
Edison,” and T ask you whether the dates of any of 
the patents of others referred to by you have ever 
heen put unon the phonographs made by the Edison 
Phonograph Works? 

A. T don’t know. 

Q428. As far as you know, they have not ap- 
peared upon the plates put unon phonographs 
manufactnred and sold) by Edison Phonograph 
Works; is not that so? 

A. 1 cannot answer that qanestion, because those 
matters are looked after by counsel. 
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Q429. Counsel don’t manufacture the phono- 1297 
graphs, do they? 

- <A. No, but they tell us what patents should be 
indicated on the plates attached to phonographs. 

Q430. And you, as general manager of the Edi- 
son Phonograph Works, receive such instructions 

» from counsel, do you not? 

A. No, I think not; that would come from the 
counsel to me as president of the National Phono- 
graph Company. 

Q431. And you, as president of the National 
Phonograph Company, communicate such instruc- 
tions to some officer or employee of Edison Phono- 
graph Works? 1298 

A. Oh, yes, I give the instructions. 

Q482. Now, then, have you any recollection of 
the names or dates of patentees or patents other 
than Thomas A. Edison, or his patents, which have 
appeared upon plates manufactured and sold by 
Edison Phonograph Works? 

A. I have never asked to whom the patents were 

» . originally issued. Counsel would simply notify 
-me by letter that the plates should be changed, if 
necessary, and would instruct as to the dates to be 
put on the plates. I, in turn, transmitted the in- 
formation to such of my employees as were.to at- 
tend to it. 1299 

Q433. Now, which of the employees have attended 
to the making and affixing of plates upon phono- 
graphs manufactured by Edison Phonograph 
Works, bearing patent dates, names or numbers? 

A. T haven’t any idea. 

Q434. At question 293 of the last session you 
were requested to bring at this session a plate such 
as now used on phonographs sold by the National 
Phonograph Company. Tave you done so? 

A. Yes, sir; there it is. 

(Witness produces the plate called for.) 
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Q435. The plate which you have just produced 
as one now used on phonographs sold by National 
Phonograph Company, is identical with “Com- 
plainant’s Exhibit 85,” is it not? 

A. Ido not know whether it is or not. (Witness 
compares plate with Complainant's Exhibit 85.) 
Yes, sir. 

Q436. This plate which you have just produced 
and Complainant's Exhibit 85, are plates which 
are affixed to phonographs by the Edison Phono- 
graph Works, are they not? 

A. Yes, sir. 

Q437. Under instructions received by you as pres- 
ident of National Phonograph Company? 

A. Yes, sir. 

Q438. This is one of the plates to which you re- 
ferred in your testimony above given when you 
said that you, as president of National Phonograph 





,Company, conveyed the instructions of counsel to 


the proper employees of Edison Phonograph Works 
in regard to the plates to be affixed to phonographs 
manufactured by the works, is it not? 

A. No. I think that the instructions would he 
conveyed as general manager of the Edison Phon 
ograph Works. 

Q439. This is one of the plates that you had in 
mind, is it not? 

A. Oh, it is one of the lot. We buy them by the 
dozen. T don’t know—it is one of them, yes, sir. 

Q440. You were also asked to produce at the 
last session such other plates as have heretofore 
been used by National Phonograph Company on 
phonographs sold by it. ave you been able to 
produce any such other plates? 

A. T was unable to find any. 

0441. This, then, so far as yon know, is the only 
plate that has heen used on phonographs sold by 
National Phonograph Company? 
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A. I believe there are others. 

Q442. Is the Jacot Music Box Company, of 39 
Union Square, New York City, a jobber or a dealer 
of the National Phonograph Company? 

A. I believe they are jobbers. 

Q443. And they have entered into the jobbers’ 

» agreement with the National Phonograph Com- 
pany? 

A, Yes, I believe théy have. 

Q444. They have in their store to-day, at 39 
Union Square, and have had for some time past, 
have they not, numerous phonographs purchased 
from the National Phonograph Works, bearing this 
plate which you have just produced and state is 
identical with Complainant's Exhibit 85, have they 
not? 

A. T haven’t the least idea; never was in their 
store in my life. 





Q445. The National Phonograph Company have’ 


sold them numerous phonographs bearing said 
\ plates, have they not? 
>» . A.I presume so, yes, sir. 

Q446. And have sold them also Edison blanks 
and Edison records? 

A. I don’t know whether they have or not. 

Q447. Did you find, or have you produced, any 
other plates heretofore used upon phonographs 
manufactured by the Edison Phonograph Works? 

A. I did not find any, no, sir. 

Q448. This plate which you have just produced 
and Complainant's Exhibit 85, enumerate only 
patents of Thomas A. Edison, Now, I ask you 
how it is that if Edison phonographs are made 
under the patents of others as well as under the 
patents of Edison, you have not produced a plate 
setting forth those patents of others than Edison? 


Mr. Griggs: The question is objected to 
~ . as stating a fact which does not appear upon 
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an inspection of the plate and has not been 
otherwise proven, namely, that the patents 
mentioned on this plate are Edison patents. 

Mr. Hicks: Complainant's counsel states 
in reply that it is distinctly stated upon the 
plate produced by the witness to-day, ident- 
ical with Complainant’s Exhibit 85, that 
the patents enumerated are Edison patents. 


A. My answer is that this is more of a legal 
question than commercial. I am not familiar with 
the requirements of patent laws in this or in any 
other country, and if counsel has not given me 
proper advice as to what patents should and should 
not be included, it is a question that counsel can 
answer much better than I can. 

Q449. Referring to the dates enumerated on 
Complainant’s Exhibit 85, do you know any one of 
those dates that is not the date of a patent of 
Thomas A, Edison? 

A. I do not know whether it is or not. 

Q450. Do you know of any advertisement, cir- 
cular letter or other statement made to the trade 
within the United States hy the National Phono- 
graph Company, referring to a phonograph or 
phonograph appliance or a phonograph supply of 
any kind, sold or offered for sale by the National 
Phonograph Company as being made under the 
patent of any person other than Thomas A. Edi- 
son? 

A. I can't—I have never been able to keep track 
of all the literature issued and as to whether there 
was anything issued with this particular object 
or purpose Tam unable to say, 


Mr. Hayes: Defendant's counsel asks 
that the plate about which the witness has 
just been examined, be offered in evidence 
by thé complainant, and in default thereof 
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will move to strike out all the testimony of 
the witness in connection with the plate. 


Q451. The National Phonograph Company has 
issued numerous booklets and circulars in regard 


to phonographs and appliances and supplies sold : 


by it in the United States, has it not? 

A. Yes, sir. 

Q452. (Handing witness booklet.) I show you 
a booklet and ask if it is not one issued by the 
National Phonograph Company, and in effect Meb- 
ruary 1, 1902? 

A. Yes, sir. 


Mr. Hicks: Complainant offers the book- 
let just referred to in evidence. 

Marked “Complainant’s Exhibit 88, of 
May 18th, 1908, J. A. 8., Ex’r.” 


Q453 Upon the automatic speaker or reproducer 
referred to in your testimony heretofore, used upon 
phonographs sold by National Phonograph Com- 
pany, don’t these words appear, “Licensed for use 
only on phonographs sold by National Phono- 
graph Co.”? 

A. I believe so, yes, sir. 

Q454. And don’t these words also appear— 
“Patent applied for?” 

A. That I don’t remember, 

Q455. Now, referring to page 25, of Complain- 
ant’s Exhibit 88, is not a drawing of the reproducer 
and of the recorder used on phonographs sold by 
National Phonograph Company, set forth? 

A. T only see a reproducer on this page, and it 
is the latest type, model C, reproducer, as put out. 

Q446. That reproducer is made by the Edison 
Phonograph Works, is it not? 

A. Yes, sir. 

Q447. And it is sold hy the National Phonograph 
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Company under the description of the New Edison 
Reprodueer, is it not? 

A. By the National Phonograph Company and 
others. 

Q448. By what others? 

A. Abroad,—the National Phonograph Company 
do not altogether ship abroad. 

Q449. Within the United States the new Edison 
reproducer is sold only by the National Phonograph 
Company, is it not? 

A. The United States and Canada, yes, sir, and 
elsewhere. 

Q450. I ask you with reference to the United 
States only,—whether the new Edison reproducer 
is not sold in the United States only by the Nation- 
al Phonograph Company? 

A. Yes, sir. 

Q451. Why is it that the National Phonograph 
Company confines its sales to the United States 
and Canada? 

A. It does not do any such thing. 

Q452. The Edison Phonograph Works’ sells to 
the National Phonograph Company phonographs 
and phonograph parts for use and sale only within 
the United States and Canada, does it not? 

A. No, sir. 

Q453. To whom beside the National Phonograph 
Company within the United States has the Edison 
Phonograph Works sold phonographs and phono- 
graph parts for use or sale within the United 
States? 

A. T understand originally to the North American 
Phonograph Company and then to John R. Mardin, 
receiver of North American Phonograph Com- 
pany. 

Q454. And then to the National Phonograph 
Company? 

A. And then to the National Phonoeranh Com- 
pany. 
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Q455. Is that what you meant when you said “no, 
sir” in answer to the previous question? 

A. No, sir; I mean that the National Phonograph 
Company are selling all over the world. 

Q456. IT ask you with reference to Edison Phon- 
ograph Works? 

A. You will have to repeat the question. 

Q457. Why does not the Edison Phonograph 
Works sell to the National Phonograph Company 
phonographs and phonograph parts for export? 

A. They do. 

Q458. What does the National Phonograph 
Company do with the phonographs and phonograph 
parts sold to it by the Edison Phonograph Works 
for export? 

A. National Phonograph Company sells them. 

Q459. To whom? 

A. Jobbers and dealers all over the world. 

Q460. Does the National Phonograph Company 
sell for export to any jobber within the United 
States other than the Edison United Phonograph 
Company, and the Edison Bell Consolidated Phon- 
ograph Company, Limited, phonographs or phono- 
graph parts manufactured by the Edison Phono- 
graph Works? 

A. Yes, sir. 

Q461. To whom? 

A. Everybody we trade with. They can ship them 
wherever they want to,—no_ restriction whatso- 
ever. 

Q462. Does the National Phonograph Company 
itself export phonographs or phonograph parts 
manufactured by the Edison Phonograph Works? 

A. Yes, sir. 

O463. (Handing witness booklet). T show you an- 
other booklet, and ask if it has heen issued by the 
National Phonograph Company in the fall of 1901? 

A. Yes, T believe it was. 
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Complainant offers it in evi- 





Marked “Complainant's Exhibit 89, of 
May 18th, 1903, J. A. S., Ex’r.” 


Q464. On page 34 of Complainant's Exhibit 89, 
it is said, “The blank cylinder used for the phono- 
graph is made by Mr. ison.” Is that correct? 

A. No, that is a misstatement—put out for ad- 
vertising purposes more than anything else. 

Q465. The fact is that the blank cylinders are 
made at the Edison Phonograph Works, is it not? 

A. Yes. I think they were at that time, yes, sir. 

Q466. And Mr. Edison is president of the Edison 
Phonograph Works? 

A. Yes, sir. 

Q467. (Handing witness booklet.) I show you 
another booklet and ask you if it was not issued 
by the National Phonograph Company for the 
winter season 1901-1902? 

A. Yes, I believe it was. 















Mr. Hicks: Complainant offers it in evi- 
dence. , 

Marked “Complainant's Exhibit 90, of 
May 18th, 1063, J. A. S., Ex’r.” 


Q468. On page 22 of Complainant’s Exhibit 90, 
it is stated, “A complete list of records made at 
the Edison Laboratery will be supplied on re- 
quest,” and ask you if it is not the fact that the 
records sold by National Phonograph Company 
are made at the Edison Laboratory? 

A. No, sir; it is not. Only a small part of it is 
done, 

Q469. A part of the making of the records, you 
say, is done at the Edison Lahoratory? 

A. No, only the gold treating process followed 
out in rooms rented at the Edison Laboratory and 
from which the master is made into the mould. 
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Q470. (Handing witness pamphlet.) I show you 
another pamphilet, and ask you if it was not issued 
by National Phonograph Company about January 
1st, 1901? 

A. Yes, I believe it was issued on or about that 
date. 


Mr. Hicks: Complainant offers it in evi- 
dence. 

Marked “Complainant’s Exhibit 91, of 
May 18th, 1903, J. A. S., Ex’r.” 


Q471. Now, Complainant’s Exhibit 91 has this 
statement on the cover, “List of Edison records 
made at the Edison Laboratory.” What is the 
meaning of that statement? 

A. It simply means that it was made—that the 
records were made in a building adjacent to the 
Edison Laboratory. 

Q472. What building is that? 

A. Known as building No. 20. 

Q473. To whom does it belong? 

A. National Phonograph Company. 

Q474. National Phonograph Company holds the 
legal title to the land upon which it stands, does 
it? 

A. Yes, sir. 

Q475.” On page 1 of Complainant’s Exhibit 91, it 
is stated, “Mr. Edison's latest discovery; a com- 
plete revolution has been made in the art of rec- 
ord-making.” Is the latest discovery of Mr. Edi- 
son there referred to employed in the art of record- 
making by the National Phonograph Company? 

A. I do not know what that refers to. 

Q476. (Handing witness booklets.) I show you 
nine booklets, and ask you if they were not issued 
by the National Phonograph Company to the trade 
within the United States at or about the dates 
marked upon each thereof? 
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A. Well, they were issued to the trade and the 
public generally at or about the dates indicated. 


Mr. Hicks: Complainant offers these 
nine booklets in evidence. 

Marked respectively Complainant's Ex- 
hibits 92, 93, 94, 95, 96, 97, 98, 99, 100, of 
May 18th, 1903, J. A. S., Ex’r. 


Q477. Complainant’s Exhibits 8S to 100 inclu- 
sive are booklets which have been issued by the 
National Phonograph Company and circulated for 
use by jobbers and dealers in the sale of phono- 
graphs, appliances and supplies sold to them by 
the National Phonograph Company, are they not? 

A. They were issued for general distribution 
through jobbers and dealers and direct by the Na- 
tional Phonograph Company to anybody that we 
might think would be interested in them. I am 
speaking of them as a whole. Of course, in some 
cases they may have been used simply to furnish 
them to jobbers and dealers only, but were intended 
for general distribution to the public throughout 
the world—or the civilized world. 

Q478. Including the City and State of New 
York? 

A. Yes, sir. 

_ Mr. Hicks: The witness is offered for 
cross-examination. 

I serve upon you, Mr. Gilmore, an order 
of Judge Lacombe, directing you to show 
cause, on May 22nd, 1903, why you should 
not be punished for contempt for refusing 
to produce the documents under the sub- 
pena duces tecum seryed upon you May Sth, 
1903, and I herewith hand you a copy of the 
order, together with an affidavit annexed, 
and show you the original order with the 
signature of Judge Lacombe thereon. 
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Mr. Hayes: In view of the order to show 
cause obtained by the complainant’s coun- 
sel, and a copy of which is served on the 
witness, defendant's counsel reserves cross- 
examination until the determination of that 
order, it appearing from that order that the 
complainant’s counsel had not finished with 
the direct-examination of the witness. 

Mr. Hicks: 
dence a copy of the release of National 
Phonograph Company to John R. Hardin, 
referred to in the answer of John R. Har- 
din, to Q10 

Mr. Haye It is accepted as being a-true 
copy of the original, subject to correction 
and may be marked in evidence instead of 
the original. 

Marked “Complainant's Exhibit 101, of 
May 18th, 1903, J. A. S., Ex’r.” 








n his testimony. 





Adjourned by consent to Tuesday, June 2nd, 
1903, at 11 A. M. 


New York, June 2nd, 1903, 11:00 A. M. 
Met pursuant to adjournment. 


Present—Mr. Lovis Hicks, counsel for com- 
plainant. 


Mr. Hicks: The attention of counsel for 
complainant having been called to-day to the 
addition made to RDQ346 of the following 
words, “and that Mr. Edison profited there- 
by,” in the testimony of John F. Randolph, 
objection is made to the said addition, upon 
the ground that the said words formed no 
part whatever of the question and that the 
addition of the said words changes the sense 


Complainant offers in evi- * 
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of the answer of the witness to the question 
as put and is evidently intended so to change 
the sense, 

The Examiner requests that the witness, 
John F. Randolph, and his counsel appear 
at the next session, June 9th, 1908, at 11:00 
A. M., and explain the addition to RDQ346, 

Neither the witness, Mr. Gilmore, nor 
counsel for defendant haying appeared, the 
Examiner is requested to adjourn the exam- 
ination until Tuesday, June 9th, 1903, at 
11:00 A. M. 


Adjourned to Tuesday, June 9th, 1903, at 11:00 
aA. M. 








New York, June 9th, 1903, 11 A, M. 
Met pursuant to adjournment. 


Present—Mr. Tliexs, for complainant; Mr. 
flayns, for defendant. 


Adjourned until 2 o’clock P. M., the hearing 
either to go on then or to be adjourned until to- 
morrow morning at 11 A. M., or else one week from 
to-day at 11 o'clock A. M., as counsel for complain- 
ant may decide upon. 








New York, June 9th, 1908, 2 P. M. 
Met pursuant to adjournment. 
Present—Counsel as before. 


Adjourned until to-morrow morning, June 10th, 
1903, at 11 o’clock. 
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New York, June 10th, 1908, 11 A. M. 
Met pursuant to adjournment. 


Present—Mr. Lovis Ticks and Mr. Exisia K. 
Camp, for complainant; Mr. Howarp VW, Haye 
for defendant. 


THOMAS R. LOMBARD, called as a witness on 
behalf of complainant, being duly sworn, testified 
as follows: 





Direct-examination by Mr. Ticks: 

Qi. Will you please state your name, age, resi- 
dence and occupation? 

A. Thomas R. Lombard, years of age, resi- 
dence, Coronado, California; my occupation is min- 





ing. 

Q2. You have been subpenaed to testify on be- 
half of the complainant in this suit, have you not? 

A. Yes, sir, 

Q3. Kindly state what connection, if any, you 
had with the North American Phonograph Com- 
pany? 

A. T was its first vice-president and was con- 
nected with it in that capacity, and subsequently as 
gene manager from its organization up until 
sometime in 1804, I think; I think that is about it. 

Q4. Were you one of the incorporators of the 
North American Phonograph Company? 

A. Yes. 
And were you at any time president of the 
North American Phonograph Company? 

A. L was its first vice-president, for a short space 
of time, 

QG6. Were you, prior to the organization of the 
North American Phonograph Company, acquainted 
and associated with Jesse TH. Lippincott? 

A. Yes, T had known Mr. Lippincott for several 
years, and we had various business negotiations 
together, 
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1336 Q7. Kindly state, in your own way, how the 
North American Phonograph Company came to be 
organized, and what the purpose of its organiza- 
tion was? 


Mr. Hayes: This question is objected to, 
as all these matters asked for are matters 
that appear in written documents, and noth- 
ing but admissions by thé defendant, Na- 
tional Phonograph Company, or its author- 
ized oflicers, are competent evidence in the 
case in this regard. 

Mr. Wicks: Question withdrawn. 





Q8. Do you know the causes which led to the 
organization of the North American Phonograph 
Company? 

A. Yes. 

Q9. Kindly state them. 


1337 


Mr. Hayes: Objected te, on the ground 
that the word “causes” implies conclusions 
in the witness’ mind and dses not call for 
actual facts. 


Q10. By causes, T mean the facts which led to 
the organization and formation of the North Amer- 
ican Phonograph Company, and I ask you to state 
those facts? 


1338 


Mr. Hayes: The witness is cautioned to 
state only facts of which he has personal 
knowledge, not facts his acquaintance with 
which depended upon statements made to 
him by others. 

The Witness: Just one moment, do you 
wish me to start in at the beginning of the 
business? : 


Q11. Yes. 
A. The commencement of the business which 
finally caused the creation of the North American 
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Phonograph Company, was my visit to Washing- 1339 
Cn ton and being shown there the graphophone, which 
interested me very 
tious with the American Graphophone Company to 
acquire the rights of introducit t, and finally, 
during the negotiations 1 brought the matter to 
the attention of Mr. Jesse UH. Lippincott, and he 
A  » also became interested and desired to become 
sociated with me in the business. It finally 
” came—it finally was thought best for him to per- 
the sonally make arrangements with the Americana 
Graphophone Company for the rights, which he 
- did, and shortly after our attention was—or rather 
rn his attention was called to the Edison Phonograph. 1349 
Tle came to my office one day and asked me to go 
down with him to see a machine in Mr. Gilliland’s 
office, somewhere on Dey street, T think it was, and 
- I did so, and the result of that visit was that we 
nd concluded it would be best to arrange, if possible, 
to secure the rights for that machine also, so as 











y much, and I opened negotia- 



























Ae to avoid patent litigation and competition in the 
field, and Mr. Lippincott immediately set to work 
= 4 3 to acquire those rights. The result was that fin- 
tow . p ally, after a good deal of negotiation he did acquire 
Fi the rights and we applied for a charter under the 
laws of the State of New Jersey, with a eapitaliza- 
tion, I think, of six million six hundred thousand 1341 
> dollars. T was one of the incorporators and T was 
(?) made, according to my recollection, the first pres- 
ith ident of the commany, which then entered into an 
to arrangement with Mr. Lippincott to acanire all the | 
rights he had for hoth the Edison Phonograph and | 
fom the Tainter graphophone, as we had known if then, 
than for the purpose of introducing them into the Tnited 
bad ; States. As soon as this was all accomplished, Mr. | 
Lippincott was made president of the new com- } 
i pany, and T was made vice-president. 
Q12. (Tlanding witness paner.) T show you Com- 
ay a plainant’s Exhibit 8, and ask you whether yon are | 
~ 
- 
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familiar with the signature of Jesse TH. Lippincott, 
and if so whether the signature upon Complainant's 
Exhibit 3 is in the handwriting of Mr. Lippincott? 

A. Tam very familiar with it; yes, sir, that is his 
signature all it. : 

Q13. (Handing witness paper.) For the purpose 
of refreshing your recollection, will you kindly 
Jook through Complainant's Exhibit 3. 

(Witness examines paper.) 

Now that you have read the exhibit, referring to 
paragraph first thereof, will you state whether 
the North American Phonograph Company, to your 
knowledge, acquired the entire capital stock of the 
Edison Phonograph Company? 

A. Yes, 

Q14. From whom did the North American Phon- 
ograph Company acquire the entire capital stock of 
the Edison Phonograph Company? 

A. From Mr. Lippincott. 

Q15. And referring to the same paragraph of the 
said exhibit, do you know whether the 150 shares of 
stock, stated to have been held by Mrs. Mary ITem- 
enway, of Boston, Massachusetts, was acquired? 

A. Yes. 

Q16. And did the North American Phonograph 
Company come into possession of it? 

A. Yes. 

Q17. Referring to Complainant's Exhibit 36, for 
the purpose of refreshing your recollection, was not 
the North American Phonograph Company incor- 
porated in July, 1888? 

A. That is my recollection. 

Q18. Upon the incorporation and organization of 
the North American Phonograph Company, you 
have stated that vou became its first president, and 
T ask you wheiher, during the time of vour presi- 
dency, any contract was entered into between the 
North American Phonograph Company and Jesse 
TE. Lippincott? a 
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A. Yes. 

Q19. Did you, as president of the North Ameri- 
ean Phonograph Company, act for the company in 
the making of that contract? ‘ 

A. Yes, 

Q20. Have you here a copy of that contract? 

A. According to my recollection, that is a copy 
(indicating paper). 

Q21. Do you know what has become of the origi- 
nal? 

A. No, sir. 

Q22. Would you know where to look for it? 

A. No, sir. 


Mr. Hicks. Complainant offers in evi- 
dence the copy of the contract between Lip- 
pincott and North American Phonograph 
Company referred to by the witness. 

Mr. Hayes: Objected to, on the ground 
that there has been no sufficient proof of the 
loss or destruction of any original contract, 
and that the book or paper produced by 
counsel for the complainant is not  suf- 
ficiently identified by the witness as a copy 
of any original contract. 

The paper referred to was marked “Com- 
plainant’s Exhibit 102, of June 10th, 1903, 
J. A.S8., Exr.” 


Q23. As president of the company did you nego- 
tiate with Mr. Lippincott in regard to Com- 
plainant’s Exhibit 102, being contract of July 17th, 
1888? 

A. I was in the chair at the meeting at which 
that contract was presented and accepted and acted 
as the presiding officer. 

«24. Was the contract signed by Mr. Lippincott? 

A. Yes, sir. . 

25, Was it by him delivered to the North 
American Phonograph Company when signed? 
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A. Yes, sir. 

Q26. Did you see the original contract signed by 
Mr. Lippincott? 

A. Yes, sir, 

Q27. Referring to the paragraph marked “three” 
of Complainant’s Exhibit 102, did thy North 
American Company issue to Jesse TH. Lippincott 
$6,560,000 full-paid capital stock of the North 
American Phonograph Company? A. Yes, sir. 

Q28. For what was that amount of stock issued 
to Mr. Lippincott? 

A. For his turning over to the North American 





“Phonograph Company all his rights, as set forth in 


that contract. 

Q29, After the making of this contract of July 
17th, 1888, heing Complainant’s Exhibit 102, did 
the North American Phonograph Company proceed 
to exercise the rights set forth in the contract? 


Mr. Hayes: Objected to as leading and as 
entirely too indefinite. 


By Mr. Camp: 


Q30. After the execution of the contract, please 
state what the North American Phonograph Com- 
pany did? 

A. About its first act was to elect Mr. Lippincott 
as its president, and I took the vice-presidency of it, 
and then, according to my recollection, first went 
into further contracts with Mr. Thomas A. Edison, 
which were to complete the agreement that had 
been made with Mr. Lippincott, with the company, 
and then they commenced to notify the different 
parties from whom inquiries had been received, 
that the company was ready to do business and to 
dispose of territorial rights for both the phonograph 
and graphophone. 
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By Mr. Hic! 1351 
Q31, 1 show you Complainant’s Exhibit 46, of 
March 18th, 1902, being the bill of complaint and 
plea in the suit of American Graphophone Com- 
pany against Edison Phonograph Works, and ask 
you whether the contracts which you have just ~» 
38 A >» stated were entered into by the North American 
wh Phonograph Company with Mr, Edison, were the 
contracts set forth in said plea and dated August 
uct! 1, 1888, between Thomas A. Edison, the North 
American Phonograph Company and Jesse H, Lip- 
an os pincott, and between the North American Phono- 
a) graph Company, Jesse I. Lippincott and the Edi- a 
son Phonograph Works? 1352 
f “4 A. Yes, sir. 
atl ‘Q82. Do you recollect the making of those two 
per contracts dated August Ist, 1888? 
"¢ A. I recollect having read over the contracts be- | 
fas fore signing and seeing them after signing and | 
, having had given to me a printed copy like those | 
there, for my guidance thereafter as manager of . 
P = the company. ; | 
Tro i Q33. The printed copies of the contracts which I | 
rod have just shown to you, set forth in said plea, are 
printed copies which you have had in your posses- 
sion for several years, are they not? 
A. Yes, sir. 1353 
5 Mr. Hayes: Objected to as being leading, 
aP and I ask to have the answer of the witness 
ny. stricken out. 
ont Mr. Hicks: Complainant’s counsel con- 
wl : sents that the question and answer be 
to_ stricken out. 
pie Q34. State what yon know in regard to the 
printed copies of the two contracts dated August 
Ast, 1888, to which you have just referred in your 
testimony? 
ra ~ 
- 
- 
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A. We made a rule in the office that all contracts 
of whatever character should always have printed 
copies made, and that was done through Mr. J. 
Adriance Bush who was the counsel for the com- 
pany, and I as an officer of the company was al- 
ways provided with a copy for my guidance, es- 
pecially as I had more than any other officer the 
control of the business of the local companies and 
the factories, 

Q35. But in regard to Complainant's Exhibit 
46, the particular printed paper which I have ex- 
hibited to you, what do you know of the history of 
that paper setting forth the two contracts dated 
August Ist, 1888? 

A. Of this whole book? 

Q36. Yes. \ 

A. Why, this was given to me by one of the 
lawyers, I don’t remember which one, but after 
my testimony in that action I was furnished with 
this copy, and I afterwards loaned it to Mr. Andem, 
and he has never returned it. It really belongs to 
me. 

Q87. So that in recognizing the copy of the con- 
tract of July 17th, 1888, between Jesse IT. Lippin- 
eott and the North American Phonograph Com- 
pany, and the contract of August Ist, 1888, be- 
tween Thomas A. Edison, the North American 
Phonograph Company and Jesse TT. Lippincott, 
and the contract of August 1st, 1888, between the 
North American Phonograph Company, esse TH. 
Lippincott and the Edison Phonograph Works, 
you find those three contracts set forth in a printed 
book with which you have been familiar for sev- 
eral years, do you not? 


Mr. Haves: Objected to as leading and in- 
dicating the entire answer of the witness and 
assuming facts not proven. It mnst he re- 
membered that this is the complainant’s 


Raymond R. Wile 


Research Library 
? 


oO 


oO 


Thomas R. Lombard. 453 


witness and that he is not under cross-ex- 
amination, 


A. I recognize that book as being one that I 
have had for several years and am familiar with 
it. 

By Mr. Camp: 


Q88. In order to obviate any misunderstanding, 
and to meet the objection of Mr. Hayes, will you 
please state all you know in regard to that book? 

A. All that I know in regard to the book is that 
I received a copy of it, as I have before stated, 
from one of the lawyers in the old case, and I had it 
with me for a long time—I do not know how long— 
and read it over very carefully, and finally when 
several years ago Mr. Andem came to me asking for 
information regarding the old business of the com- 
pany, and saying that he was going to try and pro- 
tect himself in Ohio under his rights as an officer 
of the Ohio Phonograph Company, I voluntarily 
gave him that book, saying that that contained 
valuable information for him, and he was at liberty 
to use it, although I wanted him to return it to 
me after he got through with it. 

Q39. Do you remember which side the lawyer 
who gave it to you represented? 

A. I think it was Mr. Dyer, it was either Mr. 
Dyer or Mr. Seely. 

Q40. Mr. Dyer at that time was acting as coun- 
sel for whom? 

A. I don’t remember; I think it was for Mr. W4i- 
son. 

Q41. So that this book which you have testified 
about came into your possession through one of 
the counsel for Mr. Edison? 


Mr. Hayes: Objected to as leading. 


1358 


1359 





Raymond R, Wile 
Research Library 


oO 


oO 











1360 


1361 


1362 


454 Thomas R. Lombard. 
A. Yes, sir. 
By Mr. Hicks: 


Q42. Do you remember how the name of the 
North American Phonograph Company came to 
be adopted as the name of the corporation? 

A. Yes, It was first contemplated calling it the 
American Phonograph Company, and we had 
practically decided on that name, but Mr, Lippin- 
cott came into the office one day, and he said that 
he had been discussing the matter with Mr. Edi- 
son and he wanted to— 


Mr. Hayes: One minute. I just want to 
warn the witness that it is not proper to 
state conversations with other parties not 
in the presence of the defendant. 

Mr. Hicks: Counsel for complainant 
states that the witness’ testimony is perfect- 
ly proper, since he is merely stating how 
the name of the North American Phono- 
graph Company came to be adopted, 


The Witness: Mr. Lippincott asked me what I 
thought of calling it the North American Phono- 
graph Company, and I remember perfectly my ob- 
jecting to having so long a title as I did not like 
to have to write it out; I thought the shorter title 
the better, but I have forgotten now what. the rea- 
sons were that were given, but I think it was be- 
cause we controlled both the United States and 
Canada, and Canada was not exactly America, so 
they called it the North American as embracing 
both the United States and Canada, so we con- 
cluded on that title. 


Mr. Hayes: I move to strike out so much 
of the witness’ answer as relates to conver- 
sations between Mr. Lippincott and himself 
in the absence of the defendant. 
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: Q43. Do you know whether Mr. Edison was con- 1363 
~ sulted in regard to the change of name from the 
American Phonograph Company to the North 
American Phonograph Company? 
io A. Only so far as Mr, Lippincott told me. 
Q44. Do you know what has become of the two 
c A - original contracts dated August 1st, 1888, to which 
you have just referred in your testimony? 
A. No, sir. 
t Q45. When did you last see them and where? 
1 f A. I have no recollection of ever having seen 
" them after they were first executed. The rule of 
bed the office was that all original contracts should 
be in the care of Mr, J. Adriance Bush, and we 1364 
were just furnished with the printed copies, as I 
have already told you. 
Q46. Were you familiar with the signature of 
wt Thomas A. Edison in August, 1888 and prior to 
that month? 

A. I think not. I want to say I was not 

/ familiar with his signature previous to the nego- 
4 » tiations and organization of the company, when- 
ever the date that was, then I became familiar 
with it; that was the first time I ever saw it to 

my knowledge. 

Q47. Referring to Complainant's Exhibit 36, 
for the purpose of refreshing your recollection, 1865 
can you fix more accurately the time when 
you became familiar with Mr, Edison’s signature? 
(Handing witness paper.) 

A. The first time my memory serves me as hay- 
ing seen Mr. Edison's nature was in the office 
of Mr. Gilliland, which was in the early spring 

9 of 1888, and what impresses me with the fact is 
veh that I remember we were commenting on his 
bers beautiful writing—I merely mention it—and he 
wf stated at the time that Mr. Edison had the peculiar 

ability of taking a sentence and starting in writ- 
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ing it im almost a perfect circle and making the 
sentence meet almost round, and that was the 
time that I first saw any of his handwriting or his 
signature, 

Q48. Were the two contracts of August Ist, 
1888, on pages 16 and 18 of Complainant’s Ex- 
hibit 46, to which you have referred im your tes- 
timony, signed by Thomas A. Edison when you 
saw them? 

A. Yes. 

Q49. And in whose possession were those con- 
tracts when you saw them? 

A. Mr. Lippincott’s. 

Q50. And what relation, if any, did Mr. Lip- 
pincott then hold to the North American Phono- 
graph Company? 

A. President. 

Q51. Were the contracts signed by the North 
American Phonograph Company? 

A. Yes, and Mr. Lippincott. 


Mr. Hicks: Complainant offers in evi- 
dence the two contracts referred to by the 
witness on said pages 16 and 18 of Com- 
plainant’s Exhibit 46, 

Mr. Hayes: Objected to on the ground 
that the evidence of destruction of the orig- 
inal contracts is not sufticient, and it has 
not been sufficiently shown that these are 
copies of any original contracts. 

The contracts referred to were marked re- 
spectively “Complainant’s Exhibits 103 and 
104, of June 10th, 1908, J. A. S., Ex’r.” 











Q52. After the incorporation and organization 
of the North American Phonograph Company, in 
July, 1888, and after the nlaking of the contract of 
July 17th, 1888, between Lippincott and the North 
American Company, being Complainant's Exhibit 
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102, and after the making of the two contracts of 1389 
August 1, 1888, between Edison, North American 
Phonograph Company and Lippincott, being Com- 
plainant’s Exhibit 103, nd = between — the 
North American Phonograph Company, 
Lippincott and the Edison — Phonograph 








a Works, being Complainant's Exhibit 104, - 


what did the North American Phonograph 
Company do with reference to the business of sell- 
ing, leasing or other business ating to phono- 
graphs and phonograph-graphophones, if any? 

A. It communicated with parties with whom it 
was in correspondence on territory. The company 
subdivided the territory of the United States into 4379 
thirty odd territorial divisions and put a price 
upon it and marked it to sell the rights for the two 
machines in that territory, and did sell the 
to various—which were known .as local compa- 
nies. Do you want me to go on and say how it was? 
The companies were required to follow certain 
J rules in regard to their letter heads and ever 

thing of that kind—rules that had been already 
b> laid down in the contract, and they were furnished 
with machin They were required to exhibit the 
machines impartially to the public, letting the pub: 
lie take its choice. They were furnished machines 
to be rented upon a rental basis of a fixed sum an- 
mually, and they were furnished with supplies 
which they were authorized to sell, and in every 
way in our power we put them in the possession 
of the field for the purpose of exploiting both ma- 
chines as well as they could. 

Q53. Was there any state or territory within 
the United States wherein the North American 
Phonograph Company did not dispose of the terri- 
torial right? : | 

A. Yes, they never sold Indiana. 

Q54. Ts there any other state or territory with: 
in the United States which they did not sell? 
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A. L have no recollection of any other. 

Q55. What is your best recollection? 

A. My best recollection is that that is the only 
state that was not disposed of. 

Q56. Were negotiations had between the North 
American Phonograph Company and others with 
reference to the granting by the North American 
Phonograph Company of territorial rights for the 
states of New England and the City and County 
of New York and adjacent counties? 

A. Yes. 

Qs7. (Handing witness paper.) I show you 
Complainant's Exhibit 7, being a contract dated 
October 12th, 1888, and ask you to refresh your 
recollection by looking oyer it. (Witness examines 
paper.) And now that you have read Complainant's 
Exhibit T, I ask you whether Complainant's Ex- 
hibit T was executed by the North American Phon- 
ograph Company? 

A. Yes, sir. 

Q58. Are you familiar with the signature of 
George TH. Fitzwilson? 

A. Yes, sir. 

Q59. Was he secretary of the North American 
Phonograph Company on October 12th, 1888? 

A. Yes, 

Q60. Is Mr. Fitzwilson now living? 

A. No, sir. 

QG61. Is that his signature on Complainant’s Ex- 
hibit 7? 

A. Yes, sir. 

QG62. Was the contract or agreement set forth 
in Complainant’s Exhibit T executed by the 
parties therein named other than the North 
American Phonograph Company and Jesse TT. 
Lippincott; that is, do you know whether it was 
executed by Thomas A, Edison, Edisoy, Phono- 
aph Works? 
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A. To the best of my recollection it was. 

Q63. Did you take any part in the formation of 
the contract set forth in Complainant’s Exhibit 7? 

A. Only so far as going over the preliminary draft 
of the contract with Mr. Lippincott; he usually 
submitted them all to me before execution to sce if 
T had any suggestions to. offer. With that excep- 
tion, I had no other part in it. 

Q64 Did you see the executed contract in the 
possession of the North American Phonograph 
Company? 

A. That is my memory. 

Q65. What, if anything, did the North American 
Phonograph Company do upon the execution of 
Complainant’s Exhibit 7, being the contract dated 
October 12th, 1888? 

A. They issued a contract to those companies, 
giving them a license to operate in that territory, 
transferring to them the rights under the patents 
for exploiting the phonograph and graphophone, 
the companies that the North American Company 
had for that territory. 

Q66. (Handing witness paper.) T show you 
Complainant's Exhibit 50, and ask you whether it 
is the contract made by the North American Phon- 
ograph Company with the Metropolitan Phono- 
graph Company to which you have referred in your 
Jast answer? 

A. Yor. 

Q67. (Handing witness paner.) T show you 
Complainant’s Exhibit 17, and ask you whether the 
North American Phonogranh, Company inserted 
such advertisements generally in the newspapers? 

A, Yes, sir. 

OGS, At what period of time, if vou recollect? 

A. T think it was the winter of 1889 and 1890, 
but T won't he positive about that. 

Q69. (Tlanding witness paper.) T show you a 
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plate, being Complainant's Exhibit 31, and ask 
you to state what, if anything, you know in regard 
to it? 

A. It is the plate that was put on all the phono- 
graphs before they left the factory, giving the dates 
of the patents and so forth, and was the plate de- 
cided upon by counsel. 
regards to Mr. Bush having anything to do with it, 
but 1 know that it was the patent attorneys of the 
Edison Phonograph Work: acting 
for ourselves at the at 
that was the thing which should be done legally 
to protect the patents. 

Q70. What factory did you refer to in your an- 
swer? 

A. The Edison Phonograph Works. 

Q71. Was this plate put upon phonographs by 
the Edison Phonograph Works? 

Yes, sir. 

Q72. State as briefly as you can what transa 
tions were had between the North American Phon- 
ograph Company and the Edison Phonograph 
Works? 

A. The North American Company ordered all of 
its machines and supplies from them and instructed 
them where to ship them to the various sub-com- 
panies, and they were really its manufacturing 
agents, the Edison Phonograph Works were the 
manufacturing agents of the North American 
Phonograph Company. 

Q73. Did the Edison Phonograph Works manu- 
facture phonographs or supplies for any person 
other than the North American Phonograph Com- 
pany, to your knowledge, during the time that you 
were connected with the North American Phono- 
graph Company? 

A. Not for use in the United States. T believe 
they manufactured some for Europe. 


Now, 1 won't be positiy: 
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Q74, (Ilanding witness plate). I show you an- 
other plate, and ask you if you know what it is, 
and if so to state? 

A. Yes, it is the plate that was decided upon by 
our lawyers as necessary to put on machines sold by 
us in our territory of Indiana, so as to give due no- 
tice to purchasers that they could not be used else- 
where than in the State of Indiana, so as to protect 
the rights of the local companies. 

QT5. Was this plate to which you have referred 
in your last answer put upon phonographs manu- 
factured by the Edison Phonograph Works for the 
North American Phonograph Company? 

A. Yes, sir. 














Mr. Ticks: Complainant offers the plate 
in evidence. 

Plate marked “Complainant’s Exhibit 
105, of June 10, 1903, J. A. S., Ex’r.? 

The following is a copy of the above ex- 
hibit: 

“This machine, constructed under U. 8. 
Letters Patent as specified thereon has been 
sold with the restriction that it is not to be 
used or exhibited in connection with any 
coin slot machine; the right to such use is 
expres ved to the North American 
Phonograph Company, and its assigns; and 
also with the further restriction that said 
machine shall be used only within the State 
of Indiana.” 





Recess: for luncheon until 145 P, M. 
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Qi76. (Handing witness plate.) I show you an- 
other plate and ask you if you recognize it and if 
so to state what it is? 

A. Yes. This is a plate that was caused to be 
put on all phonographs that were sold by any other 
company than the New Jersey Phonograph Com- 
pany, because of litigation that was started to pre- 
vent the intrusion of machines into that territory. 

Qi7. By whom was the plate affixed to phono- 
graphs? 

A. By the Edison Phonograph Works, under in- 
structions from North American Phonograph Com- 
pany. 

Q78. And by the Edison Phonograph Works the 
machines or phonographs with this plate thereon 
were delivered to whom? 

A. To the various phonograph companies. 

Q79. And from whom did the Edison Phono- 
graph Works receive the orders to send the ma- 
chines with this plate thereon to the various 
phonograph companies? 

A. From the North American Phonograph Com- 
pany. 


Mr. Hicks: Complainant offers the plate 
in evidence. 

Marked “Complainant's Exhibit 106, June 
10th, 1908, J. A. S., Ex’r.” , 

The following is a copy of the above ex- 
hibit: 


“This machine is sold by the North Amer- 


ican Phonograph Company under the re-- 


striction that it shall not be used within the 
State of New Jersey.” 


QS80. (Handing witness paper.) I show you a 
letter dated February 3rd, 1890, and ask you if 
you can state what it is? 


ears 
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ess. A. It is a circular letter issued by the North 138% 
an i American Phonograph Company, signed by me as 
Lif { vice-president, notifying the various companies of 
a machine that was missing from the New Jersey \ 
be Phonograph Compauy, they having leased it to a 
ier man by the name of Lewis Rinkel, who had left 
me A the territory, requesting them to be on the lookout 
= for it. 
ty. | Mr. Hicks: Complainant offers the let- 
10- ter in evidence. 
, Marked “Complainant’s Exhibit 107, of 
oh ~ June 10, 1903, J. A. S., Ex’r.” 
m- . 


Q81. Kindly state what was the course of busi- 1388 

lie | ness between the North American Phonograph <a 
| Company and the local phonograph companies 

with whom contracts for territorial rights in the 

- . United States have been made, in regard to phono- 

graphs sold or leased by the North American 





- Phonograph Company to a local phonograph com- 
is: \ pany, and the use of that phonograph in territory 
4 = other than the territory of the local companies to ; 
° f which it had been sold or leased? 


A. The business at first was conducted solely 
on the leasing plan. The companies made requisi- 
tions on us, sending their orders for machines, and 
we filed those orders, placed them with the Edison 
e Phonograph Works with instructions to fill the 
same, and the machines were entered in our books 
- by their numbers, we receiving the bills of lading 
from the Edison Phonograph Works, or express re- 
ceipts, and they were charged up to the local com- 
4 pany to whom they were shipped on the rental 
ie : account. Afterwards, when the sale system was 
adopted, such companies as undertook to sell ma- 
| ‘ chines sent in their requisitions and we made bills 
| of sale to them at an agreed price. 

Q82. And were machines that were leased or 





1389 





oO 














Raymond R. Wile 


Research Library 
ee ¢ 





1390 


1391 


1392 


AGL Thomas R. Lombard. 


sold by the North American Phonograph Company 
to one local phonograph company, permitted to be 
used or sold in the territory of another local 
phonograph company? 

A. No, not without the consent of that company. 

Q83. Can you state what was the position of 
Thomas A. Edison with reference to the right to 
sell or give'a machine or phonograph to a per- 
son residing in the territory of one of the local 
phonograph companies to which the North Ameri- 
can Phonograph Company had sold territorial 
rights? 





Mr, Hayes: Objected to as incompetent, 
the claims of Mr. Edison with regard to 
rights having nothing to do with the present. 
case. The witness is also reminded that it 
is not proper for him to make any state- 
mentin regard to Mr. Edison’s claims unless 
he has personal knowledge of them through 
conversation with M1, Edison. 


A. It was always recognized in the North Ameri- { 
can office that no one had any right to loan or/ 
give or sell a machine in the territory of any of 
the local companies, and the matter was one that 
came up in two different instances, to my knowl- 
edge; one as regards the phonograph and another 
as regards the graphophone. The  graphophone 
company applied to us and received permission 
with the consent of the Columbia Phonograph 
Company to use graphophones in its own offices in 
Washington, was one instance; and another—there 
was a scientific man—I don’t remember just where 
he lived, but I think it was some where in New 
England—to whom Mr. Edison had promised the 
loan of a machine, and we applied for Mr. Edi- 
son to the local company controlling that territory 
ved it, for him to 
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send this machine to this party. Those two special 
instances I remember, and I think there were 
others, but IT don’t remember specifically. 

QS4. Did Thomas A, Edison request the North 
American Phonograph Company to obtain such 
permission from the New England Phonograph 
Company? 

AL Mr. Lippincott told me that My. Edison had 
asked him to obtain the permission, and T sent 
out the request accordingly. 

Q85. Do you know where the machine was sub- 
sequently sent? 

A. That I don’t know positively. s 

Q86. (Handing witness paper.) I show you a 
circular letter, No, 49, dated December 4, 1890, 
also a circular letter No. 51, dated December 16th, 
1890, and ask you to state what they are, if you 
know? 

A. The first letter, circular letter, No. 49, was 
one sent out by the North American Phonograph 
Company, under the authority of the executive 
committee of that company, notifying the local 
companies that the North American would re- 
quire them to give the public the option of either 
leasing or purchasing phonographs and phono- 
graph-graphophones on and after December 15th, 
1890, quoting prices on the machines, different 
types of machines, and signed by me as vice-pres- 
ident. The No. is a circular letter also signed 
by me, confirming a telegram sent to the various 
companies informing them that an injunction had 
been seryed upon us by the Automatic Phono- 
graph Company and requesting them to refrain 
from any action—circular letter No. 49 relating 
to the sale of machines—until further advised, 











Mr. Hicks: Complainant offers the let- 
ters in evidence. 
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Marked “Complainant’s Exhibit Nos. 
108 and 109, respectively, of June 10th, 
1903, J. A. S., Ex 








QS87. State, if you know, what transactions were 
had between Thomas A. Edison and the North 
American Phonograph Company during the time 
that you were connected with the North Ameri- 
can Phonograph Company? 

A. 1 don't know that 1 understand your ques- 
tion thoroughly—transactions—we used to confer 
with Mr. Edison, if that is what you mean, confer 
with him in regard to the busin nd to im- 
provements on machines and supplies and every- 
thing of that kind. [ took frequent trips to Orange 
for that purpose during the whole time that T 
was in charge of the company’s business, and it 
covered a very wide field and everything connected 
with the business; that is to say, as far as the 
manufacturing of machines, especially — in 
the early part of — the business, in 
regard to the conduct of the factory. We had com- 
plaints to make regarding the different things that 
came up that seemed to us extra 




















gant, and we 
made complaints and wonld get them adjusted from 
time to time, and then when it came to the change 
of the type of machine, we had several conferences 
with Mr. Edison, and he finally agreed to improve 
it, which he did,—brought out a new type, doing 
away with the old original, what we called double 
spectacle machine and single diaphragm for hoth 
recording and reproducing, and then later, after 
Mr. Lippincott’s sickness. 1 scaled mpen to con 
fer with him on everything, on matters that there- 
tofore Mr. Lippincott had conferred with him 
upon. Finally, when he became president of the 
company, of the North American Phonograph Com- 
vany, he would frequently send for me to come 
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os: over, or I would go over voluntarily, on the lusi- \4399 3 
the - ness of the company, and we would discuss wha. 
was best to be done. Finally, one of the most im- 
portant matters we ever decided upon, to niy mite, . 
a was that action that led up to the taking o«ey of 


the territory by the North American Phonograp': 


me Company, of all the terriory of the local companies, | 
ere 5 


under a new agreement with them, whereby the ] 
North American was permitted to go in and do | 
business for them, giving them ten per cent. of the | 
gross amount of business done in their territory, 
and I went to the meeting of the National Phono- | 
graph Association, together with Mr. Tate, in Chi- 

rago, and presented that idea to them, because we 1400 


























nge 7 a ere | 
tr were facing a very serious condition of affairs, the | 
lit local companies were having a great deal of trouble | 
ted by intrusion of machines into their respective ter- 
ste . + . } 
- ritories from where they had been sold in other ter- 
the pane G at 
tis ritories. There seemed to be a aut deal of difli- 
fy culty in adjusting the thi 


suggested the making or the forming of a commit- 


‘om: 4 the territory for them, and so the North American 
r tee or their appoint 


thaé 





We could not police | 
| 
| 


ig a committe representing 





fied the local companies and to meet with the commit- | 
tee representing the North American Phonograph 
: Company and for the purpose of deciding what was 
" best to be done, and finally I think we were, the 1401 
ving two together—that committee—going over the 
wie things pro and con day and night, with the result — 
hoth that an arrangement was arrived at that the com- | 
after mittees agreed to recommend to the local compan- | 
mone ies for their acceptance. They had no power to bind 
lieve: them, but it was merely a Recommendation; and 
hin? ‘Mr. Tate and myself—and i think Mr. Butler was 
f the a member of that committee—adjourned to New 
om: York and presented the draft of the plan to the | 
come North American Phonograph Company and to Mr. | 
7 Edison and discussed the thing with them, and then | 
2 ~ 
~ 
- 
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it was arranged that Mr. Tate and myself should 
make a tour all over tne United States, going to 
the various local companies and getting them to 
sign an agreement turning this territory in to us, 
and Mr. Edison w: much pleased with the 
whole plan, as it seemed to him, as to us, that it 
was really the only ¢ffective v of doing the busi- 
ness and avoidiug a lot of friction and litigation, 
and all that sort of thing, and we felt that the com- 
panies all looked up to Mr. Edison, as they were 
all very fond of him, and felt that he had their in- 
terests at heart, and it was recommended that he 
should give us a letter to carry with us, signed by 
him personally, requesting them to do this, and Mr. 
Tate and myself made the trip and carried the 
letter and saw these people, and I don’t remember 
that there was a single exception where the com- 
panies came in during the tour through the middle 
west and south; and I remember in looking over a 
lot of my papers here a few months ago—I have 
a lot of old phonograph stuff, I guess T destroyed 
a great deal of it, but IT know, that I came across 
one part of that letter—T don't know where the 
balance of it is, some way it got lost, Tam under 
the impression Mr. Tate had it. At any rate, it 
came into miy pos on again and all T have is just 
the last and—with, I think just a paragraph with 
Mr. Edison’s signature to it. The business then 
was conducted on that basis, and we established a 
depot of supplies in Chicago so as to give the far- 
ther western companies less freight rates to pay. 
and T was put in charge of that, and 
then it was that T resigned from the viee-presidency 
of the company and Mr. Tate resumed it and T re- 
tained merely the general managership, and we 
conducted the business under that new arrange- 
ment so long as T then continued with the company. 
I resigned, T think it was in the winter of 1893 or 
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the spring of 1894 possibly,—I think it was pos- 
ay, 1804. 

Q8S8. Can you state what was the substance of 
that letter given to you by Mr. Edison? 





Mr. Hayes: Objected to, as it appears 
that part of the letter is in existence and 
probably all of it is, and therefore the letter 
itself is the best evidence. 

(No answer. ) 








Q89. Do you know where the rest of the letter 
is, except the part bearing Mr. Edison’s signature? 

A. I don’t. 

Q90. Where is the part bearing Mr. Edison’s sig- 
nature? 

A. Tt should be among my papers in Chicago. 

Q91. Do you know that it is there? 

A. Well, I—my recollection is that when I was 
destroying the papers I kept that, regarding the 
signature—that was one more signature of Thomas 
A. Edison. 

Q92. Now, state if you can what was the sub- 
stance of that part of the letter which is lost? 


Mr. Hayes: Same objection. 


A. Why, it was a letter addressed to the local 
compan stating that the plan proposed by the 
committees had his approval, and he believed it 
would result in good for the general phonograph 
business, and assuring them that he would do all 
in his power to make the business a success, and 
hoping that they would come into the arrange- 
ment. 

Q93. What is stated in the part which you still 
have? 






Mr. Hayes: Same objection. 


A. My recollection is that the last clause is about 
like that, stating that he would do all in his power 
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and hoping that they would come into the arrange- 
ment, that is about the last paragraph. The sub- 
stance of the whole of it is what I have told you. 


Mr. Hayes: Counsel for defendant moves 
to strike out so much of the witn 
mony as purports to give the contents of 
those two separate parts of thé said letter 
alleged to be signed by Mr. Edison, 


Qo4. (Handing wv 


ss’ testi- 
















tness paper). IT show you 
Complainant’ hic 36, of February 19th, 1903, 
and call your attention to a note for $78,518.37, 
dated April 1st, 1892, and ask you to state whether 
you know anything about such a note, and if so, 
what? 

A. Well, sir, my memory on that is very vague. 
J remember hearing something about such a note, 
{ know positively nothing about the note; it is 











merely a recollection that there was some note 
given Mr. Edison, but I do not think that I was 
consulted in the matter at all. I have no recollec- 
tion of it. 

Q95. Do you know whether any claim was pre- 
sented to the North American Phonograph Com- 
pany by Mr. Edison under the first paragraph of 
Complainant's Exhibit 104? 

A. Yes. : 

Q96. State what that claim was? 

A. Why, shortly before Mr. Lippincott’s 
ness a bill came from the Edison laboratory for a 
very large amount. I don’t remember just the 
exact amount, but I do very well remember how 
panic-stricken we were at receiving it, as we had 
not had any idea that there was any such claim 
against us. I called Mr. Lippincott’s attention to 
the fact that IT thonght it was exorbitant and un- 
fair, unjust, and it came up with Mr. Edison and 
we called for an itemized statement, which was 
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finally given ns, and the claim was that this cov- | 4411 
ered experimental accounts in the laboratory for 
improvements and so forth, and I remember my 
contention was that experiments should only be 





conducted when requested by us, and the matter 

was unadjusted and never satisfactorily settled 

during Mr. Lippincott’s active connection with 
A wa the company, and after he was taken sick the mat- 
- ter was never brought to me, to my attention, for 
any action, and I confess that I dont know now 
how it finally was settled, excepting that there was 
an action taken by the board of directors of the 
North American Phonograph Company after Mr. 
Edison—or possibly it was Mr. Lusull’s presidency, 4412 
I won't be sure which—by which a large bond issue 

















me, : was made to satisfy various creditors of the com- 
ote, pany, and I think that account was settled for by 

is Mr. Edison by the bonds, but Iam not sure about 
vote ( Q97. Did Samuel Insull succeed Mr. Lippincott 


\that,—by a portion of the bonds. 
as president of the North Ameri 


, A. Do you know, T have been trying to think. L 

ae 4 y= think he did. Mr. Lippincott after he was taken 

° 5s sick I think still remained the president, although 

I was the acting president, I do not think T was 

made president. If I was not why then Mr. Insull 

succeeded Mr. Lippincott. 

: Q9S. Do you recollect when it was that Mr. Edi- 
son made this claim against the company? 

A. If I had the exact date of Mr. Lippincott’s 
sickness I think T could come very close to it, but I 1% o 
should say that it was during the year 1850 some- 
time, but it might have been 1889, I won't be posi- 
tive. I know it was just before Mr. Lippincott 
made the assignment, and if you can get that date 
it was just a few months before that. 

Q99. (Handing witness paper.) I show you Com- 
plainant's Exhibit 22, and ask you if that is the 








can Company? 
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kind of agreement made by the North American 
Phonograph Company whereby the North Amer- 
ican Phonograph Company, as you have said, un- 
dertook to carry on the business and pay the local 
companies ten per cent. of the business done? 

A. Yes, sir; that is it. 

Q100. I call your attention to the fifth pa 
of Complainant's Exhibit 
“The stock of supplies and appliance 
ing to the phonograph and now on hand in the 
possession of and belonging to the party of the 
second part shall be taken and purchased by the 
party of the first part at prices and upon terms 
to be mutually agreed upon,” and [ask you to st 
generally whether after the making of these con- 
tracts by the North American Phonograph Com- 
pany with the local companies, the North Amer- 
ican Phonograph Company did generally purchase 
the stock of supplies and appliances appertain- 
ing to the phonograph and on hand in the posses- 
sion of the local phonograph companies? 

A. They did. 

Q101. Do you know how much that cost the 
North American Phonograph Company? 

A. No, a good many thousand dollars, but T 
could not say how much. 

Q102. Was there anything left in the treasury of 
the North American Phonograph Company after 
that purchase had been accomplished? 

A. I could not say, at the time when that was 
accomplished.. I had by that time gone to Chicago 
in charge of that branch and the details of the 
business here practically passed out of my hands. 1 
was only consulted on important matters, and came 
on perhaps once or twice—once a week or once in 
two weeks, T should say, occasionally, but T stayed 
there most of the time, so that T might have known 
but T have no recollection. 
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Q103. Do you know of any other large payments 
of money made by the North American Phonograph 
Company after that company had inade these sus- 
pension agreements, such as Complainant’s [x- 
hibit 22, with the local phonograph companies? 

A. Well, it seemed to me we were all the time 
making large payments, but I have no specific data 
to go by, I could not state any specific amounts 
or to whom. 

Q104. Were you connected with the North Amer- 
ican Phonograph Company at the time it went into 
the hands of the receiver, John R. Hardin? 

A. No, sir. 

Q105. How long before did your connection 
cease? 

A. I think two or three or four months. 

Q106. What was the condition of the company 
financially when you ceased your connection with 
it? 

A. They were doing a good business, a very good 
business. I know that the western office was send- 
ing them very considerable amounts. Our 
were quite large, both of machines and supplies, but 
I don’t know anything beyond that. The money 
came into the hands of the treasurer here in New 
York. T sent it all as fast as it was received. We 
just kept a small amount there for current expen- 
ses, and I know I was very much surprised when I 
heard afterwards that the company was going into 
the hands of a receiver, because I thought it was 
well on the way to good success—they had gotten 
over their greatest difficulties. 


Q107, Do you know what interest Samuel In- 
sull represented in the company; I mean to say, 
the votes of what stock caused him to be elected 
president? 

A. Well, at the time that Mr. Insull came into 
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the company, I think—I don’t want to appear as 
blowing my own horn, but I think possibly it would 
be well to explain that after Mr. Lippincott’s 
sickness the matter came into my hand—I was 
given the power and most:of the old directors re- 
signed and we had to put in men around the office, 
and so forth. We cut down expenses in every way 
we possibly could and started in on what I con- 
sidered was a more business like policy, and re- 
sulted in doing a very good business during that 
year, so much so that we were able to pay all of our 
expenses and to put quite a good sum to the sur- 
plus, and when the time came for the annual elec- 
tion Mr. Bush came to me—he represented the 
Lippincott interest—and stated that he had had 


.a conference with Mr. Edison and Mr, Edison 


wanted to be represented in the board, and at the 
meeting of the stockholders the election of a new 
board of directors was made, and Mr. Insull was 
elected, representing Mr. Edison's interests, and 
Mr. Tate and Mr.—I think Mr. Butler—was also 
elected. Then it was that the change came. and 
the office was again moved over to New York. I had 
it over in Jersey City at that time and the office 
was moved over to New York, in the Edison build- 
ing, and shortly after that, some few months after 
that Mr. Edison and Mr. Insull made some arrange- 
ment—I never knew the rights of it, but Mr. 
Insull resigned, I know, and Mr. Edison was 
elected president. 

Q108. In securing from the local phonograph 
companies the suspension agreements, such as 
Complainant’s Exhibit 22, was any inducement 
offered generally by the North American Phono- 
graph Company in the way of manufacturing or 
other rights? 

A. Oh, the general argument that we used with 
them was that by doing the business in that way it 
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would result in cutting down general expenses, 
doing away with the individual expenses of each 
Jocal company, and selling the machines generally 
without having any of this vexatious question of 
intrusion of territory and so forth, and also that it 
would lead up to the improvements of the ma- 
chines and gain all the other improvements that 
went with them, and I will state here that I was 
promised personally by Mr. Edison an improved 
machine that would cost less money. I fought for 
a long time for a machine to run by spring power 
and never had been able to get it considered, and 
at the time of the World’s Pair im Chicago he 
came on there and we had a conference there, and 
he promised me faithfully that I should have that 
machine in the fall, and that was really the cause 
of my resignation. I had not been able to carry 
out the promises that I had made, in a general 
way, because they were not kept up, and IT was 
disgusted with the whole thing and resigned. 

Q109. ‘Did Mr. Edison furnish the improved 
machine? 

A. No, sir; there was no improvements whatever 
made as long as I had anything to do with it. 

Q110. Do you know whether the improved ma- 
chine referred to between you and Mr. Edison in 
those conversations was subsequently put out by 
the National Phonograph Company? 

A. No, sir; I don’t know anything about the 
business; I have tried to forget it for the last ten 
years; IT don’t know what they have got, I don’t 
recognize a phonograph. 

Q111. What I meant to ask you in my previous 
question was, whether in the contracts with the 
New England, the Metropolitan and the New York 
Phonograph Companies, certain special privileges 
in regard to manufacture had not been granted 
by the North American Phonograph Company, as 
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set forth in Complainant's Exhibits 49 and 50, and 
whether the North American Phonograph Com- 
pany did not offer as an inducement to the ether 
local phonograph companies to enter into the sus- 
pension agreements, such as Complainant’s Ex- 
hibit 22, similar manufacturing rights? 


Mr. Hay 





Objected to as leading. 


A. I remember, yes. I had forgotten to state 
that at the conference of the committees that ques- 
tion was discussed, and there was a feeling on the 
part of some of the le companies that they had 
not the same rights in regard to that manufactur- 
ing clause that had been given to the New York 
and the New England, although I always con- 
tended that they had all the ts by one of the 
clauses that was in all the contracts, and so we 
offered te e them that agreement in the con- 
tract taking over the territery, that they should 
have the same rights that any other company had. 

Q112. Referring to paragraph third of August 
Ast, 1888, being Complainant’s Exhibit 108, can 
you state whether under that paragraph a machine 
marked “Phonograph T. A. Edison” was made and 
so marked, and if so, what was done with that ma- 
chine and what became of it, if you know? 

A. T remember that when the company was 
first started a machine—a phonograph—was made 
and marked “phonograph” and was sent over to 
Washington in the care of one of our employees. 
1 think Mr. Waleutt, | think he was our book- 
keeper, and shown to the American graphophone 
people, and they initialled it on what we call the 
plating of the machine, on—what do you call that 
black stuff, I can’t think of it—the enamel, 
seratched the initials in the enamel, and that was 
made as the type of phonograph and was brought 
back and kept in our office. Mr. Lippincott had it 
in a box specially made and kept it under his desk 
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for a long time, I don’t know what became of it 
afterwards. 

Q113. Where did you last see the box? 

A. In the office of the phonograph company, 
North American Phonograph Company. 

Qi14. For the purpose of refreshing your recol- 
lection in regard to the machine, Task you to look 
at the copy of your testimony in the suit of Amer- 
inst Edison Phon- 
ograph Works, in the book which you have stated 








ican Graphophoue Company 





you loaned to Mr. Andem; and if after refreshing 
your recollection you can state more definitely in 
regard to the said machine, kindly do so? 

A. Yes, that is so. I sce I stated there that after 
Mr. Lippincott gnment the machine was 
sent to the office of Mr, Bush, counsel of the com- 








pany, and the last time T saw the box was in his 





office; that.is my memory. 

Q1U15, That Adriance Bush? 

A. That is J. Adriauce Bush, yes. Tis office 
then was 10 Wall street. 

Qi Did you inspect that machine carefully 
yourself, so that you became well acquainted with 
its parts? 

A. Oh, yes. 

QUT. And do you recollect to-day the parts of 
the machine? 

A. No, I don’t say that I could recollect all the 
parts of the machine. 1 would recognize that ma- 
chine if I saw it, I think—at least that type of 
machine. 

Q118. Could you give a general description of 
the machine? 

A. Yes, it was one of the first of what we called 
the double spectacle machines, whieh had both a 
diaphragm for recording and a diaphragm for re- 
producing that could be put into place by changing 
the position of the frame that contained the dia- 
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phragms, from one side to the other. The ma- 
chine, or this frame, rested on a bar in front that 
lifted when the machine travelled to its farthest 
point, it was lifted automatically so as to raise 
the diaphragm from the cylinder, and it would 
come back to its starting point automatically, and 
the machine was run by an electric motor, which 
motor required a cell of two volts and claimed 
three amperes to run it. That is a general descrip- 
tion of it. : 

Q119, What w: 








the character of the phono- 
graph reproducer used in connection with it? 

A. I won't be positive about that, but my recol- 
fection is that it was a diaphragm of something 
other than glass. Fam not sure; fF could not state 
positively about that. 

Q120, Were the recorder and reproducer subse- 
quently changed during the time that you were 
connected with the North American Phonograph 
Company? 

A. On the general machines? 

Qi121. Yes. 

A. Oh, yes, sir. 

Q122. Was any change made in the machine it- 
self during the time that you were connected with 
the North American Company? 

A. Yes, sir. 

Q123. By whom were those changes made? 

A. Well, Mr. Edison made the new inventions, 
to change the type; we put them out. 

Q124. Referring to the same paragraph, three, 
of Complainant’s Exhibit 103, did you see a phon- 
ograph-graphophone marked “phonograph-grapho- 
phone, ©. 8. Tainter” therein mentioned? 

A. I don’t remember that one, sir. T presume 
T saw it, but T have no recollection about it. 
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By Mr. Camp: 


Q125. What is your best recollection as to the 
total amount paid by these local or sub-compa 
nies for the territorial rights granted to them; 
that is, paid to the North American Phonograph 
Company? 

A. Well, it was several hundred thousand dol- 
lars, but I wouldn't want to say anywhere near 
how much at this late date; I have forgotten. 






By Mr. Hick: 





Q126. Cannot you refresh your recollection by 
referring to a paper before you and bearing your 
signature? 


(Witness examines paper.) 


A. This paragraph to which you call my atten- 
tion has nothing to do with the amount that the 
local companies paid to the North American Phon- 
ograph Company, but is the amount approximate- 
ly that we paid to Mr. Edison, Gilliland and others 
for the rights. 


By Mr. Camp: 


Q127. How much was that? 
A. About a million dollars. L wouldwot say 
just exactly how much now. 





By Mr. Hicks: 

Q128. In cash? . 

A. I think it was all cash, yes, sir; that was for 
all the rights. 


By Mr. Camp: 


Q129. Do you know, of your own knowledge, if 
the North American Phonograph Company ac- 
quired any patents relating to the phonograph, 
and if so, through whom and what patents were 
acquired? 
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Mr. Hayes: I object to that, as the ac- 
quirement of any interest in the patents 
would naturally be by written documents, 
which would speak for themselves, 


A. T don't remember much about later patents 
than those we acquired from the Edison Phono- 
graph Company. My memory is almost a blank 
on that. 


By Mr. Hicks: 


Q130. Well, do you remember what those were? 

A. No. L would recognize the patent papers im- 
mediately if 1 saw them, but my memory is—L 
don't remember. 


Mr. Hayes: Counsel for defendant asks 
what the paper is which the witness was 
shown and which he referred to in his an- 
swer to the third question before this? 

Mr. Hicks: It is a copy of an affidavit 
made by Mr. Lombard, but not in the form 
of an affidavit, being simply styled an affi- 
dayit and bearing h enature. 

Mr. Hayes: I move to strike out any part 
of the witness’ testimony which is based 
upon, or refers to, the written document 
which was shown him and which has just 
heen described by counsel for complainant. 















Q131. Can you state now, upon your present, 
recollection, approximately what was the amount 
in cash which the North American Phonograph 
Company paid to Me Edison, Gilliland and 
others for the patent and other rights relating to 
the phonograph? 

A. The phonograph alone? Well, T can give 
approximately. Approximately about six hundred 
thousand dollars. 

Q132. And approximately the North American 
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Phonograph Company paid for all the rights ac- 
quired by it how much, including the phonograph- 
graphophone and other related rights? 

A, Approximately, eight hundred thousand 
dollars. ; 

Q133. (Handing witness book.) Will you kind- 
ly look at the copy of your deposition in the suit 
of American Graphophone against Edison Phono- 
graph Works, as set forth in the book which you 
stated you loaned to Mr. Andem, to refresh your 
recollection; and after so doing will you state as 
accurately and concisely as you can what changes 
in the recorder and reproducer of the phonograph 
were made? 








(Witness examines book.) 


A. Well, that testimony is correct. Do you want 
me to read it? If that will be satisfactory, I ex- 
press myself there just as I would now. 

Q134. That is your present recollection, is it? 

A. That is my present recollection, yes, sir. 

Q135. Then, kindly read what you have there 
stated to be the changes made in the recorder and 
reproducer? 


(Witness reads from book.) 


A. It was principally in the recorder and repro- 
ducer. Mr. Edison made a change in the cutting 
knife and the method of paring the cylinder. The 
knife that pared the cylinder was put on a cross- 
bar and followed the recording stylus; in fact, it 
was entirely different in its shape from the present 
one in the reproducer. He substituted a small ball 
reproducing point in place of the sharp point that 
he had used before, and I believe, although I won't 
be positive, that the first machine had, or at least 
it was very shortly after the first one, that he 
put on the reproducing diaphragm a floating 
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weight that took away the rigidity of the former 
stylus or reproducing point, enabling it to track 
better and made a general improvement in that 
way. 


Mr. Hicks: The witness is offered for cross- 
examination. 


Cross-examination by Mr. Hayes: 


XQ136. Mr. Lombard, what is your present oc- 
cupation? : 

A. Mining. ~ 

XQ137. Is your permanent residence at Coron- 
ado, California? 

A. Yes, sir. 

XQ1388. What is the corporation with which you 
are connected, if any? 

A. Lam not connected with any mining corpora- 
tion; I am mining on my own account. 

XQ139. Have you any place of business in New 
York State? 

A. No, sir. 

XQ140. And how often are you apt to come to 
New York, or vicinity? 

A. I have been coming at the rate of about once 
a year, sir. { ‘ 

XQ141. How soon do you expect to go to Cor- 
onado? 

A. I cannot say. My business is keeping me here. 
It will be impossible for me to say positively. 

XQ142. I mean roughly, a week or two weeks? 

A. Oh, no, I will not be going over—well, I may 
go by the first of July, but I won’t be positive. 

XQ143. In the meantime, you will be in the 
neighborhood of New York? 

A. No, sir, I will be out west of Chicago. 

XQ144. Well, when do you expect to start for 
the west? 
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A. Just as quick as I can get from here to the 
train when I am let loose. 

XQ145. You do not expect to return to New York 
or vicinity before going to California? 

A. No, sir. 

XQ146. Well, you say that you will be from now 
until the first of July at Chi 

A. I will not be at Chic 
practically my headquarter 

XQ147. So that your cro: amination could be 
continued at Chicago with less inconvenience to 
you than any other way? 

A. Yes, sir. 

XQ148. Have you the subpeena that wa 
you? 

A. Yes, sir. 

XQ149. Will you please produce it? 

A. I have got a copy of it; I haven’t got the sub- 
pena; I guess they only served me with a copy. 







vo? 
go? 


, but that would be 


served on 





(Witness produces subpena.) 


XQ150. This was served on you when? 

A. Yesterday afternoon. 

XQ151. Where did you first become acquainted 
with Mr. Lippincott? 

A. Where, did you say? 

XQ152. Yes. 

A. New York. 

XQ153. And about when? 

A. About 1883. 

XQ154. Did you have business interests to- 
gether? 

A. We were stockholders in the same companies! 
some of the same companies. 

XQ155. When did Mr. Lippincott first call your 
attention to the machine called the graphophone? 

‘A. He did not call my attention; I called: his 
attention to it. 
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XQ156. When was that? 

A. I should say, to the best of my recollection, 
it was in the fall of 1887. 

XQ157. Whereabouts did you first see one of 
these machines? 

A. In Washington. 

XQ158. And when? 

A. In the summer of 1887, early summer. 

XQ159. In whose custody was the machine? 

A.J think J. O. Clephane was the gentleman who 
showed it to me; I do not know who was in charge 
of it. 

XQ160. Do you remember the general appearance 
and character of the machine which Mr. Clephane 
showed you? 

A. Yes. 

XQ161. How nearly did that resemble the grapho- 
phone which was afterwards handled by the Amer- 
ican Graphophone Company? : 

A, Well, it resembled the first graphophones that 
were put out by the American Graphophone Com- 
pany very closely. 

XQ162. Did you d Mr. Lippincott open nego- 
tiations to secure «xn interest in the graphophone? 

A. With whom? With the American Grapho- 





. phone Company. 


XQ163. What person representing the Amer‘: 
Graphophone Company? 

A. Well, there were three persons about equally 
interested, Andrew Devine, James O. Clephane and 
John H. White were the gentlemen who had, at 
that time, an agency contract from the grapho- 
phone company, and they were, some of them, also 

(members of the hoard of the graphophone com- 
pany. 

XQ164. Have you a copy of the agency contract? 

A. No, sir. 
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XQ165. Does it appear in the book containing 
Exhibit 46? 

A. I don’t remember whether it does or not. 

XQ166. Did you take over or acquire any in- 
terest in this agency contract? 

A. [had no interest in their contract, but T had 
an arrangement with them at the start to repre- 
sent them in placing the graphophone—I would 
say to represent the graphophone, to exploit it. 

XQ167. Well, state generally the course of the 
negotiations hetween yourself and Mr. Lippincott 
and the Americ 
these other gentlemen whom you have spoken of, 
which eventuated in the acquirement by Mr. Lip- 
pincott or you, or both of you, of certain rights 
in the graphophone or the patents covering that 
machine? 

A. Well, the negotiations with Messrs. White, 
Clephane and Devine were confined at the start 
to their assisting me in attempting to get a con- 
tract directly from the American Graphophone 
Company to bring out the graphophone, they agree- 
ing to surrender their contract with the com- 
pany when the other was given to me, and there 
were some difficulties put in the way of doing that. 
Finally, I brought the matter to the attention of 
Mr. Jesse H. Lippincott, and he became very much 
interested with me in the matter, and it resulted 
in his going to Washington with me and meeting 
these gentlemen, and we finally arranged that he 
was to take the initial steps and endeavor to make 
an arrangement with the American Graphophone 
Company to secure their rights under their patent 
for a marketable machine, and this he finally 
secured. While he seldom, if ever went to W: 
ington without me, yet there were reasons, per- 
sonal reasons, why I did not attend his meeting 
with the American Graphophone Company, and he 








an Graphophone Company and 
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goes and talks to them and then he comes back 
to the hotel and we discuss the matter, and finally 
it was concluded on a satisfactory agreement and 
he obtained a contract from them. That is as 
far as you asked me, wasn't it? 

XQ168. Yes. Who were the parties to this con- 
tract? : 

A. American Graphophone Company and Jesse 
FH. Lippincott. 

XQ169, And when was that contract executed, 
if you know? 

A. T could not give the date. 

XQ170. Ahent when? 

A. T should say it was in the fall of 1887 or the 





winter of 1887. T do not know whether it was the - 


spring of 1888, early spring of 1888. 

XQIT1. Did you see this contract after it was 
executed? 

A. Ye 

XQ172, 
details? 

A. At the time of the operation of the business 
for the North American Phonograph Company, it 
was necessary for me to be familiar with the de- 
tails of all contracts, as I had the business to earry 
on principally, and Thad to know what I 
was doing— 






Did you make yourself familian with its 





Mr. Camp: T understand this was a writ- 
ten contract, wasn’t it? 
Mr. Hayes: Oh, yes. 


XQ173. Would you recognize a copy of the con- 
tract if you saw it? 

A. I think T should. 

XQIT4. Could you state, with reasonable — ac- 
curacy, its provisions? 

A. T don't think T could, 
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XQ175. Could you state, in a general way, the 4459 
provisions? 

A. LE would not want te attempt that, sir, with- 
out refreshing my memory by looking at the con- 





tract. 
vou } XQ1I76. Are you mere familiar with the con- 
aN > tents of the other contracts under which the North 


American Phonograph Company worked, than you 
are with the contents of this contract? 
ated, A. Yes, sir. 

XQUT. How dees thar happen? 

A. Well, it happens that the business of the 
- company very soon got, into phonographs more 


Tose 




















r the than graphophones, and the result was that I had 1460 
s the to keep up om these rather than anything else; 
: the fact of the matter is, my familiarity 
was with contracts was to this extent. My 
familiarity with the coutracts of the various local 
= companies and with the factories or the Edison 
ih its Phonograph Works and the American Grapho- : 
phone Compar te the American Graphe- : 
iness ~ r- phone Factory at Bridgeport, I think it was; that 
» it e is what I had more especially to look after. All 
eG ; the other preliminary contracts and—I should 





; say not preliminary cout , but contracts trans- 
fi ferring rights and se forth—I was familiar with 
at the time, but after they were made and the thing 
was cloved and all. why I didn’t have to keep look- 
ing at them. 

XQUTS. Hav ter familiarity 
with the contracts by whieh the rights under the 
> cons phonograph were acynired, if at all, by Mr. Lip- 
pincott or the North American Phonograph Com- 
pany, than you are with the contents of the con- 
ate iracts by which ihe rights of the graphophone were 

acquired, if at all, by Me. Lippincott or the North 
American Phonograp ny? 
A. To am equally fami 
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You, then, no gre 
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by the fact that T had printed copies of each—had 
all the contracts in a bound book, and by fre- 
quently looking them over I became familiar with 
them, but I would have to see them to identify 
them. I could not, at this length of time, give any 
synopsis of it. 

XQI79. Do you know whether this contract with 
Mr. Lippincott is one of those that were included 
in the alleged transfer of July 17th, 18ss, by Lip- 
pincott to the North American Phonograph Com- 
pany of his rights in the phonograph and grapho- 
phone. I ask you to turn to the printed matter 
whieh has heen offered in evidence, and which you 
have stated to be a copy of that transfer. 









Mr. Hicks: Objected to on the ground 
that the contract being in evidence speaks 
for itself. 


a. Yes. 

XQIS0. Was this contract with Mr. Lippincott, 
about which you have just testified, followed by 
subsequent contracts between the American 
Graphophoue Company and Mr. Lippincott or oth- 
ers? 

A. There were modifications of the contracts 
made some time after, but I am not clear as to 
what they were or when they occurred. 

XQIS1. Would you recognize the contracts show- 
ing these modifications if you were shown what 
purported to be copies of them? 

A. I think T should. 

Q1S82. Was there a contract in regard to manu- 
facturing made between the American Grapho- 
phone Company and Mr. Lippincott or the North 
American Phonograph Company? T allude to 
what you have heretofore spoken of as factory 











contracts. 
A. I don’t remember. 
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1 remember any contract between 





XQIS3. Do y 
the American Graphophone Company and Lippin- 
cott or the North American Phonograph Company, 
providing for the manufacturing of graphophones 
for the North American Phonograph Company? 

A, There was 


Mr. Hic Objected to on the ground 
that the question calls for the contents of 
a written document, 

Mr. Camp: 1 object to this, and further 
questions of the sort, and refer to the con- 
tracts themselves, as the final .expression 
of the agreements between the parties, as 
the only admissible evidence as to the na- 
ture thereof or matters in relation thereto. 


XQISS. Would you recognize the paper pur- 
porting to be a copy of it, if it were shown you? 

A. TL think T should. 

aga: Could you state the substance of that 
contract? 
A. ‘No. sir. 

XQI186. Do you know when that contract was 
executed? 

A. No, sir, I do not. 

XQIS7. Can't you state about when? 

A. It was some time during the early part of 
1888; I could not say anything more definite than 
that. 

XQISS8. It must have been after the organiza- 
tion of the North American Phonograph Company, 
must it not? 

A, Ido not know that that is necessarily so. 

XQ189. Then, you are not positive whether this 
contract providing for the manufacture of grapho- 
phones for the North American Phonograph Com- 
pany was made directly with it or with Mr. Lip- 
pincott? 











such a centract— 
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A. No, sir; Iam not positive about that. 

XQ190. When did you last see the first contract 
we have spoken of, made between the American 
Graphophone Company and Mr. Lippincott? 

A. Do you mean the original contract? 

XQI191. Yes, sir. : 











A. At the time of the organization of the North 
American Phonograph Company. 





XQ192. And when did you see the original of 
the contract providing for the manufacture of 
graphophones for Mr. Lippincott or the North 
American, Phonograph Company? 

A, Some time about the—some time, I think— 

NQI93. Where were these two contracts when 
you saw them? 

A, They were in Mr. Lippincott's possession, 

XQI94. When did you last see the printed 
copies of them which you say you had? 

A. Oh, four or five yenrs 

XQ195. And where? 

A. They were in my bound volume of contracts. 
T had a bound volume of all the con s, but T 
do not know where it is. Tam under the impres- 
sion T loaned it. 











XQ196. To the same gentleman that borrowed : 


and kept the other? 

A. No, I think T loaned that to Mr. A. O, Tate; 
T am pretty sure I did now. 

XQ1IN7. Do you know what amount of money, if 
any, Mr. Lippincott paid to the American Graph- 
ophone Company for whatever rights he acquired 
under contracts with them? 7 

A. My recollection is that there was about $200,- 
000 paid to them. 

XQ19S. Did you assist in those payments? 

A. Did I what? 

XQ199. Assist in those payments? 

A. To some extent. 
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XQ200. Did you get the money back? 

A. No, sir. 

1. That 0,000 paid by Mr. Lippincott 
is the $200,000 which you referred to as paid by 
the North Ame gh Company for 
the er: 








1 Phonog 





phophone rights, is it not? 





Yes, sir. 








And it was paid by Mr. Lippincott and 
not by the North American Phonograph Company? 
A. Well, it is practically the same thing. We 
all so recognized it. 
That is on account of Mr. Lippincott 
owning all the stock of the North American Phono- 
graph Company you considered payments made by 
him made by the company? 

A. Yes, sir; we issued him all the stock in con- 
sideration of the rights he got for the payments. 
Q204. The North American Phow aph Com- 
pany acinally received no money for the stock it 
issued? 

A. Not for that part of if. Tt should have re- 
ceived money for the stock issued to its first incor- 





















porators. 

XQ205. Do you know the amount of stock which 
‘tually issued to the first incorporators? 
T do not. 
Do you know whether they paid any 
money into the company? 

A. Yes. 

XQ207. Do you know how much? 

A. T don’t remember. 

XQ208. You were one of them, were you not? 

A. Yes, sir. 

XQ209. Do you remember how much you paid 
in? 

A. IT do not; it is several thousand dollars, I 
have forgotten how much; I was paying money out 
everywhere around that time. 
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XQ210. Did you pay as much as $8,000? 

A. Lthink I did; I think that was it. 

NQ211. (Handing witness paper.) I show you 
the certificate of incorporation, from which it ap- 
pei 
scribed for SO shares of the par value of $8. 











‘s that the original incorporators e 





each? 

A. Yes. 

XQ212. Were all those shares paid up? 

A. As far as I know they were; I was not the 
treasurer, 

XQ213. But the balance of the stock was issued 
to Mr. Lippincott for his contracts? 

A a i 

XQ214. Well, was this 400 shares of stock sub- 
scribed for by the incorporators also turned over 
to him for his contracts? 

A. No, sir. 

XQ215. The money paid to My. ison, Gilli- 
land and others for phonograph inte s, which 
yo uhave testified to, was paid by Mr. Lippincott, 
was it not? 

A. Yes. 











s) Sit. 






Adjourned until Friday, June 12th, 1903, at 
11:30 A. M., at U. S. Cirenit Court Clerk’s Office, 
Post Office Building, Philadelphia, Pa. 
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P. O. Building, Philadelphia, Pa., 
June 12, 1903, 12:00 M. 


Met pursuant to adjournment. 


Present—Mr. Hicks, for complainant; Mr. 
Hayes, for defendant. 


THOMAS R. LOMBARD, resumed: 


Cross-examination continued by Mr. Hayes: 





XQ2i6. in your answer to Q13, you say that “to 
your knowledge” the North American Phonograph 
Company acquired the entire capital stock of the 
Edison Phonograph Compan What was tlie 
source upon which you based this knowledge? 

A. From having seen the stock of the Edison 
Phonograph Company in possession of the com- 
pany—that is to say, the stock that was turned 
over by Mr. Edison—and also later having been 
assured by Mr. Lippincott and Mr. Bush that the 
purchase from Mrs. Hemenway had been com- 
pleted. That stock, however, [ never saw—the 
Hemenway stock. 

XQ217. When did you see the stock which you 
say was turned over by Mr. Edison to Mr. Lippin- 
cott? 

A. My recollection is that I saw it in 
the posse: sion of Mr. Lippincott at the 
Hotel Dam, in New York, on—I think it is on 
15th street. We were there together. 

XQ218. About when was this? 

A. It was some time in the late summer or early 
fall of 1888. 

XQ219. How many shares of stock? 

A. That T don’t remember, sir. He showed me 
the stock certificates, saying—just mentioned that 
that was the Edison Phonograph Company stock 
which carried the rights to the patents. 
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20. You did not notice in whose name the 
ates were made out? 

A. No, sir; I don’t think I did. 

XQ221. Could not that have been the stock of the 
Edison Speaking Phonograph Company, and not of 
the Edison Phonograph Company? 

A. I don’t think it was, sir. 

XQ222. Did you notice particularly the name of 
the company on the certificates? 

A. That is my memory, sir. 


















XC Well, did you have these certificates in 
your hand? 
A. Ye: 





XQ224. Did you ever sve those certificates again? 
», sir. 


And this, you say, was in the spring or 





summer of 1888? 
A. No. [said it was in the summer or fall of 
8 


sss. 








4. You cannot place the time more definite- 
ly than that? 

My memory is a little vague. I either saw 
them at that time at the Hotel Dam, or at about 
the same time at the Garfield Safe Deposit Vaults, 
I won't be positive which. 

XQ227. You might, then, have seen them at those 
Garfield Safe Deposit Vanlts; that might have been 
the only time? 2 

A. That might have been the only time. I know 
that I was shown them once, but T never saw them 
but the once. 

XQ228. Who else was there? 

A. Mr. Lippincott. 

KQ229. Anyone else? 

A. Tt seems to me there was, but I cannot say 











who if was. 
X0230. This stock was deposited there in those 


safe denosit vaults. wasn’t it? 
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_ AT think it was. 

XQ231. And do you remember whether the strong 
box, or whatever else it was kept in, was opened 
and they were shown to you and ; 
Wouldn't that be about what the tran 3? 

A. That would be probably the tray I 
know that 1 was taken there; at one time I went 
therewith Mr. Lippincott and there was some trans- 
action going on, but he merely —L remember the ac- 
tion of his handing me this and saying, “That is 
the Edison Phonograph Company’s stock,” I think 
it was. 

XQ232. And there was, no doubt, one of the of- 
ficials of the safe deposit company present at the 
time, was there not? 

A. Possibly there was, I don’t know. 

XQ233. In your answer to Q39, you state that 
the printed book containing Exhibit 46, was given 
to you by either Mr. Dyer or Mr. Seely, and in an- 
swer to Q40 you you think that Mr. Dyer was 
at that time acting as counsel for Mr. Edison, I 
call your attention to the plea, forming part of 
Exhibit 46, and ask you if it does not appear on 
printed page 38 of this book, that Dyer and Seely 
were solicitors for the defendant, Edison Phono- 
graph Works? 

A. Yes, sir; it so appears. 

XQ234. Was Mr. Edison a party to this suit in 
which this plea was filed to which T have called 
your attention? * ms 

A. Well, it don’t seem to be Mr. Edison. Tt ap- 
parently is the Edison Phonograph Works. 

XQ235. So that in matters with which that book 
is connected, Mr. Dyer and Mr. Seely were coun- 
sel for the Edison Phonograph Works and not. for 
Mr. Edison. Is ‘that right? 

A. I know nothing about it, except as the record 


shows. sir. 
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XOQ236. Dyer and Scely also acted as patent coua- 
sel for the North American Phonograph Comp 
didn’t the 

A. If they did it was only temporarily. The pat- 
ent counsel for the North American Pho: 
Company regularly employed, as 1 reme:.. 
other firm. 

XQ23T. What firm was that? 

A. My memory is very bad for names. I reme.si- 
ber they had offices in the Potter Building, and 1 
would remember the name of the firm if 1 could 
hear it. 

XQ238. Do you mean Eaton & Lewis? 

A. No, it was not. 

XQL39. As you cannot recall the name of th 
now, if you all it at any time during this 
please state it? 

A. Very well, sir. 

XQ240. Now, in answer to Q69, speaking of the 
plate, Complainant's Exhibit 31, you say that this 
plate was decided upon by counsel; that you would 
not be positive that it was Mr. Bush but you know 
it was the patent attorneys of the Edison Phono- 
graph Works, who were “acting for ourselves at 
the same time.” Does that refer to Dyer & Seely 
or to these other attorneys whose names you can- 
not recall? 

A. I could not say positively. My memory is 
that when we first started in the business questions 
regarding the patents were referred to the gentlemen 
who had had charge of Mr. Edison’s or the Phono- 
graph Works’ business, and that it was’ not until 
after we commenced regularly putting out ma- 
chines that we employed these other gentlemen that 
I speak of. 

XQ241. Mr. ‘R. Wayne Parker, of Newark, was 
employed as counsel also by the North American 
Phonograph Company, was he not? 
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A. Ves,:sir. ~ 
x But he is not the one whom you referred 
to? 


A. Oh, uo, sir, These were special patent law- 
yers, made that a speci 

XQ2438. In your answer to Q74, speaking of 
plate marked Complainaut’s Exhibit 105, you say 
“It is the plate that was decided upon by our 
lawyers.” Was that Dyer & Seely or the other 
Jawyers whose name yeu have forgotten? 

A. That matter was in the hands of our gen- 
eral counsel, Mr. Bush, and who he consulted at 
the time I do not know. 1 remember he told me 
that that was the plate that would have to be put 
on. 

XQ244. Referring to Complainant’s Exhibit 17, 
which I show you, was that published by Mr. Lip- 
pincott or by the North American Phonograph 
Company? 

A. I could not say, sir, positively about that. 
had nothing whatever to do with that. 

XQ245. Well, do you know about the murpose of 
that advertisement, or the facts in connection with 
it? : 

A. Very little, sir. 

XQAG. Wasn't that an attempt on Mr. Lippin- 
cott’s part to sell his stock, or a large part of his 
stock, in the North American Phonograph Com- 
pany to the public through Spencer Trask & Co.? 

A. All T know about it is that Spencer Trask & 
Co., and Mr. Lippincott had some negotiations 
together regarding the offering of stock of the 
North American Phonograph Company and that 
T saw these advertisements in some of the papers, 
but my business was so entirely apart from that 
that I had nothing to do with it. I was in charge 
of the business of the local companies. attendine 
to their wants for machines and supplies and sa 
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4492 forth, and I was left to attend to that without be- 


ing called into this matter at all. 

XQ247. So far as you know who now living 
would know about this transaction with Spencer 
Trask & Company and this advertisement? 

A. Oh, I should si » if he is liv- 
ing. 1 presume he is. 

XQ248. Is there anybody who was formerly con- 
,nected with the Phonograph Company who would 
know about it, so far as you know? 

A. I cannot think, unless it might be Mr. Bush. 

XQ249. Was Mr. Waleutt in the employ of the 
North American Phonograph Company at that 
or stumner of 1890? 









A. ¥i sir. 7 

XQ250. In what capacity was he acting? 

A. Bookkeeper. 

XQ 

A. Ye 

XQ252. From the contents of this advertisement 
it appears that the stock is to he offered for subh- 
scription from Wednesday, February 5th, at 10 A. 
M., until Saturday, February 8th, at 12 o'clock 
noon, without stating the year, but it further states 
that the company had paid a dividend of 3 per cent. 
semi-annually in August last, and had put aside 








» Head hookkeeper? 









1494 money to meet the August, 1890, and February, 


1891, dividends. From the contents of this adyer- 
tisement it appears, does it not, that this must 
have been published some time before February 5th, 
1890? 

(Handing witness paper.) 

A, Yes. 

XQ253. T call your attention to the plate 
marked Exhibit 106. generally known as the New 
Jersey plate. Can you state, in a general way, 
what the character of the litigation was that re- 
sulted in this plate being placed on all phono- 
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t be aphs put out by the North American Phono 1495 
aph Comypauy? 

ving, A. My memory is tet clear on that. Just 

neer 7 at that time we were having considerable trouble. 
dt was not long after Mr. Lippincott’s sickness, 

3 live and so much came into wy hands for attention 
that it. is hard fer me to remember details, but 

cor 4 yy my recollection is that there was some sort of 

ould litigation either commenved or threatened by the 
New J Phonograph Company, which called 

ish. for the placing of that plate in order to meet their 

f the F) requirements. 

thag - XQ254. Wasn’t that litigation based on the \r 


Ww arrangement made between the North American | 1496 
Phonograph Company and.the Automatic Exhibi- 
tion Company? 
A. That I don't know I had nothing what- 
& + ever to do with that contract with the Automatic 
Exhibition Company, and whether it was on that 

















ment or not I could not say, Very possibly it was. 
sub- XQ255. Well, do you remember anything about 
10 AL = >- any litigation with the Automatic Exhibition Com- i 
k pany, which resulted in the second circular let- 
4 7 ter sent to sub-companies telling them not to sell 
phonographs? : 
A. I remember there an injunction served 
wary, against us to restrain us from selling phonographs, |4497 
dy and I think the basis of the injunction was some 
mu claim made by that company, but I don’t remem- 
y 5th, ber very much about it, excepting in a general way. a 


XQ256. That company leased phonographs to 
use with slot machines, didn't it? 











A. Yes, 
plate XQ257. And was not the claim for that injune- 
New tion based on the fact that the Automatic Com- . 
way, pany claimed that if phonographs were sold out- 
at re- + right, that they could he used in any territory re- 
yhono- rdless of the sub-company vights, if any, amd” 
- ~~ 
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that this unrestricted use of phonographs in any 
territory would diminish the value of their busi- 
ness of exhibiti phonographs with slot ma- 
chines which they had entered into under some ar- 
rangement with the North American Phonograph 
Company? a 

A. T cannot say, J had nothing whateve 
to do with that busines All those questions were 
in the hands of My. Bush, and 1 have a very poor 
memory about it, because I would come in no way 
into direct: contact with the business or with the 
litigation. 

XQ258. You remember, however, that the auto- 
sold 














matic company objected to phonographs heir 
by sub-companies? 

A. Oh, yes. 

XQ250. And this injunction was to prevent 
that? 

A. It was to prevent that, yes, sir. 

XQ260. In your answer to Q82, you state that 
machines that were leased or sold to one local 
phonograph company were not permitted to be 
weed or sold in the territory of another without 
the consent of that company. Was any restric 
tion placed—or anything of that kind used on 
phonographs, except the two that you have tes- 
tified about, in regard to the States of New Jersey 
and Indiana? 

A. No, sir; I don’t think there were. 

XQ261, When you say that no machines were 
permitted to be used—permitted by whom? 

A. We would give no permission for the use. 

XQ262. The North American Company did not 
guarantee that such use should not take place, but 
simply would not give any permission. Is that 
right? 5 

A. In selling the territory to the local companies 
the North American Company gave them the ex- 
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elusive rights in their territory. The question of 
protecting that territory came up later on, and 
was a source of a great deal of trouble and worry, 
not only to the North American Company but to 
the local companies. If I may be permitted to 
explain here the id that first controlled the 
minds of those who organized this business, I 
would say that the phonograph business at that 
time was likened to thé telephone business, and 
it was thought that we could control machines; 
that is to say, control where they 
were to go by retaining the ownership 
of them and leasing them only to the 
local companies and they in turn leasing them to 
their customers, and a regular lease was prepared 
which safeguarded the possibility of the machine 
going into unauthorized territory so far as it could 
be by document. But it was found afterwards that 
these machines being portable, not dependent upon 
a central system like the telephone for use, that 
they were like any other piece of portable property; 
if the possessor of one wished to disregard his con- 
tract, he could carry it into other territory, and 
that resulted in the difficulties that ultimately 
brought about the plan of getting back this ter- 
ritory into the hands of the North American Com- 
pany on the later contract with the companies 
made in—I think 1894, or 1893 or 1894, I do not 
remember just which. 

XQ263. The result of this plan adopted in 1894 
was, I understand from you, that these phono- 
graphs sold by the North American Company were 
supposed to be used in any territory? 

A. Yes, sir. * 

XO264. And that the North American paid a 
royalty or compensation to the company in whose 
alleged territory they actually sold the machine? 
A. Yes, sir, or not only actually sold the ma- 
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chines, but if we shipped machines into any other 
territory, it was credited up to that compai 

XQ265. Before this arrangement of 1804, cacu 
sub-company was left by the North American Phon- 
ograph Company to protect whatever rights it lad 
as best it could, was it not? 

A. Practically so, sir; because we gave them mua- 
chines under a contract and expected them to carry 
out their contracts. 

XQ266. Were machines eventually sold outright 
by the North American Phonograph Company be- 
fore the arrangement of 1894? 

A. We sold to the companies only,—permitted 
them to own their machines. 

XQ267. And after that, you paid no attention 
to what became of the machine, after the com 
pany once bought it? 

A. Excepting to put on the plates that we have. 
that I have identified here. | 

XQ268. That is these two plates, the Indiana 
plate and the New Jersey plate? 

A. Yes, sir. 

XQ269. You speak of having had a good many 
conferences with Mr. Edison in connection with the 
North American Phonograph Company matters, es- 
pecially in regard to the manufacturing of machines 
and so on. Now, those conferences with him were 
in regard to the machines and supplies and rec- 
ords and so forth that the works were making for 
the North American Phonograph Company, were 
they not? 

A. Yes, sir. 

XQ270. And he was acting then on his interests 
with the Edison Phonograph Works? 

A. I believe so, yes, sir. 

XQ271. It was not an individual interest of his 
that you were conferring with him about, but his 
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interest in the works, or lis interest as president 
of the works, rather? 

A. Well, I also conferred with him as president 
of the North American Phonograph Company. 

XQ272. Yes, but I mean before he became pres- 
ident of the North American Phonograph Com- 
pany? 

A. Oh, yes, sir. 

XQ273. These various improvements on the phon- 
ograph, which you say Mr. Edison agreed to make, 
were made by the Edison Phonograph Works in 
the manufacture of its machines by the North 
American Phonograph Company? 

A. Yes, sir. 

XQ274. Were all the improvements that you 
wanted put on the machines, or only part of them? 

A. They are only part. 

XQ275. Why did you want these changes made 
in the machine manufactured by the works? 

A. In order to give us a machine that could be 
placed in the hands of the public, that would not 
require an expert to run. 

XQ276. Well, was there any trouble with the 
original machine, as first put out? 

A. A great deal of trouble, si 

XQ277. Well, was it a practical machine com- 
mercially? 

A. No, sir. 

XQ278. And these improvements were to make it 
practical commercially? 

A, A practical machine, yes, sir. 

XQ279. I judge from your testimony that you 
understand that these improvements which were 
put upon the machine during the time you were con- 
nected with the North American Phonograph Com- 
pany, were inventions of Mr. Edison—or don’t you 
know whose inventions they were? 

A. I have always recognized Mr. Edison as the 
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inventor of all practical improvements in the ma- 
chine. 

XQ280, But you are not familiar with the de- 
tails of that? 

A. Could not be, sir, because I could not be with 
him when he was going through the details of con- 
structing. I know when the present type of ma- 
chine was brought out, that is to say the type 
of the phonograph, not its motive power, I was 
one of the first to see it.Mr. Lippincott and I 
were called oyer there one Sunday, and Mr. Edi- 
son showed us then, for the first time, the machine 
having the diaphragm on which both the record- 
ing stylus and reproducing ball were fixed. 

XQ281. That machine had an arrangement, did 
it not, by which it automatically prevented the 
record being made when the hearing tubes were 
on, and prevented it being reproduced when the 
speaking tube was fastencd to the diaphragm. 
Do you remember that? 

A. I think it did. I won’t be positive, I think 
it did. 

XQ282. There was trouble about that, was there 
not, when you had the two points on one di: 
phragm; when the recording stylus started to im- 
press, the reproducing ball cut the reeord out 
instead of reproducing it? 

A. That has escaped my memory. 

XQ283. Who constituted this committee which 
was appointed representing the North American 
Phonograph Company and the local phonograph 
companies, for the purpose of deciding what was 
to be done in regard to helping the business: along, 
in 1893 or 1894. You may use any memoranda 
that you have to ascertain those names? 

A. For the North American Phonograph Com- 
pany the committee was Mr. A. O. Tate, Thomas 
Butler and myself, and the committee for the sub 
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companies was Mr. Charles W. Swift, Erastus 
Benson, A. W. Clancy and Granger Farwell. 

XQ284. Which one of the committee suggested 
this plan of 1894, if it was suggested by any one 
of them specially? 

A. I think it was the result of discussion by 
all parties, sir, 
“ XQ285. The Kansas Phonograph Company did 
not come into this scheme, did it? 

A. I think not. 

XQ286. And the Columbia Phonograph Com- 
pany, of Washington, D. C., did not come into it? 

A. I think not. 

XQ287. And the New Jersey Phonograph Com- 
pany did not? 

A. No, sir. 


XQ288. Those three companies did the bulk of | 


the phonograph business in the United States, 
didn’t they? 

A. They were the ones who were invading other 
territories, yes, sir. 

XQ289. And they practically were the only ones 
that were doing any business to amount to any- 
thing? 

A. Well, they were trying to gobble up all the 
other territory. 

XQ290. Well, were they succeeding? 

A. That was one of the causes of this trouble, 
sir. 

XQ291. Were they succeeding in gobbling up the 
other territory? 

A. Well, I think they would have succeeded 
if we had let them alone. 

XQ292. They were on a fair way toward that re- 
sult when this arrangement of 1894 was made. 
Is that right? 

A. Well, they would have, undoubtedly, if they 
had not been stopped. 
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XQ293. Well, did this arrangement of 1894 
put a stop to their invasion of other territories? 

A. To a very great extent it did, yes, sir. 

XQ294. The North American Phonograph Com- 
pany made records in New Jersey, did it not? 

A. Yes, sir. 

XQ295. Did it have-the consent of the New Jer- 
sey Phonograph Company for making them there? 

A. I think it did. 

XQ296. They used phonographs to make those 
records, didn’t they? 

A. Yes, sir. 

XQ297. What makes you think it had the con- 
sent of the company? 

A. Because the manager of that company was— 
I have forgotten his name—I think his name was 
Smith— 

XQ298. Smith, yes. 

A. —was there at the place frequently, and my 
recollection ‘is that I requested them to give con- 
sent. I think I must have done so. 

XQ299. Do you remember a suit brought in the 
Court of Chancery, New Jersey, to restrain the 
North American Phonograph Company from mak- 


ing records in Jersey territory, and application — 


for preliminary injunction before Vice Chancellor 
Van Fleet? : 
A. You ask me if I remember such a suit? 
XQ300. Yes. 


A. I remember there was some litigation, but | 


just what it was- 





XQ301. Litigation in connection with making | 


these records? 


A. Yes. I have forgotten just how that was, 


Judge. 

XQ302. In your answer to Q96, you state, after 
examining the first paragraph of Complainant’s 
Exhibit 104, that “a bill came from the Edison 
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laboratory for a very large amount.” Was not that 1519 

bill from the Edison Phonograph Works, and not 

from the Edison laboratory? 

‘om: A. My recollection is that it was from the labora- 
tory, sir, but I won't be positive as to that. I know, 
however, that it was stated by the Edison people 

Jer- 4 ie that it was for work at the laboratory—largely for 
work at the laboratory, in the various experiments 

that were made. 

hose XQ303. Do you remember whether the bill was 

sent in by the Edison Phonograph Works, or by 

Thomas A. Edison personally? 





ere? 








CONS , = A, I cannot remember positively, but it is my 
opinion that it was sent in by Thomas A. Edison 1520 
as— personally. 
was XQ304, In that case, it was not sent in under « 
this first paragraph, then? 
ro A. I don’t remember what paragraph. That was 
my what they claimed, they claimed that paragraph. 
con- bi It must have been sent in by the works, then, as 
they claimed that paragraph as their authority for 
the a —— the bill. 
the. XQ305. Well, was it in this way; that the works 
nak™ in connection with its manufacture, employed the 
tion employees at the Edison laboratory for experimen- 
Mor tal work and then sent in the bill which the labora- 
tory had rendered to the works? 1521 
A. T don’t know what their modus operandi was. 
*) XQ306. In your answer to Q96 you speak of a 
t large bond issue made by the North American 
Phonograph Company to satisfy various creditors. 
king What was the amount of that bond issue? 
A. It would be impossible for me to state ex- 
was, actly. 
re XQ307. Well, roughly, $300,000 or $400,000? 
ifter A. T think not; T think it was less than $200,000, 
int’s XQ308. These bonds were simply debentures of 
ison the company, were they not? : 
S - ee 
~ 
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S se 


Raymond R, Wile 
search Library 





oO 


1522 


1523 


1524 


508 Thomas R. Lombard. 


A. Yes, sir. 

XQ309. And were used to take up the floating 
indebtedness? 

A. Yes, sir. 

XQ310. Do you remember what the par value 
of the bonds was that were necessary to take up the 
floating indebtedness to the Edison Phonograph 
Works? 

A. I think they were $1,000 bonds. 

XQ311. Well, I mean how many bonds did the 
works get? 

A. T don’t know. 

XQ312. In your answer to Q106, which was in 
regard to the financial condition of the company, 
you stated at the time you ceased your connection 
with it, it was doing “a good business, a very good 
business.” What was the condition, if you know, 
of its assets at that time, as compared with its 
liabilities, including these bonds? 

A. It is rather a broad question. The assets 
might be anything. I considered that the business 
they were doing was a good business, because it 
was paying a profit. We had established a ‘good 
and growing trade, and if we had not been pressed 
—I should say not we, but if the company had not 
been pressed—I think it would have made itself a 
powerful company. 

XQ313. Was it making enough money to pay 
running expenses, including salaries? 

A. Why, certainly. 

XOQ314. Cost of machines? 

A. Of course it was handicapped; it was handi- 
capped in this way. The business at that time had 
never been satisfactory with the works. The 
methods at the works were extravagant. There 
was poor management there, and yet notwith- 
standing all of that we were making money. 

XO0315. Well, in addition to making enough to 
‘y running expenses, was it} making 
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enough to pay the eurrent interest on these de- 
hentures which it issued? 

A. I so understood it from the treasurer, sir. 

XQ316. Your information in regard to that is 
derived from what the treasurer told you? 

A. From what the treasurer told me, yes, sir. 

XQ317. Who was the treasurer? 

A. Scott Tremaine. 

XQ318. Who is the general manager of the Edi- 
son Phonograph Works? 

A. Well, they had several of them, 

XQ319. Who were they? 

A. I cannot remember the first one. Mr, Eng- 
lish was one, I know, and Mr. Ballou, and after him 
T cannot.remember the name—I would know the 
man if I saw him, but I do not remember the name. 

XQ320. Wasn't Mr. Tate ever the general man- 
ager of the works? 

A. Possibly he was for a while, but I won’t be 
positive. 

XQ321. Was Batcheller the name you were try- 
ing to think of? 

A. Batcheller was the first man; he was, I think, 
the first man in charge. 

XQ322. You speak in your answer to Q107 of the 
company being able to pay all expenses and to put 
quite a good snm to the surplus. Your information 
as to that was derived from the treasurer’s report, 
I presume? 

A. Yes, sir. 

XQ323. You had no personal knowledge? 


A. Well, T had this knowledge, sir. IT was in » 


charge of the business then, and T know T reduced 
our fixed charges so much that T was able to pay 
everything as T went along. The Edison Phono- 
graph Works required me to pay cash every Satur- 
day for everything T got from them, which T did, 
and at the end of that term we had created no new 
liabilities—had paid our way right through the 
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year and had a considerable surplus in the treas- 
ury. 

XQ324. Well, what do you mean by “consider- 
able surplus.” — How much? 

A. Well, I don’t remember, but it was a good 
many thousand dollars. 

XQ325. At the time Mr. Insull was elected pres- 
ident of the North American Phonograph Com- 
pany who held the majority of the stock of the 
company? 

A. That I would have to refer to the books to see, 
T do not know. 

XQ326. Well, wasn’t Lippincott the owner of 
the great majority of the stock of the company? 

A. I think the Lippincott estate owned the ma- 
jority. 

XQ327. And Mr. Insull was put in by the votes, 
among others, of the stock belonging to the Lip- 
pincott estate? 

A. I think the full board were almost unani- 
monsly elected, sir. 

XQ328. By everybody? 

A. Bry everybody. 

XQ329. The president, then, was chosen by the 
board? 

A. Yes, sir. 

XQ330. And afterwards Mr. Insull resigned and 
the hoard elected Mr. Edison president in his place? 

A. Yes, sir. 

XQ331. You speak of some arrangement being 
made by Mr. Edison and Mr. Insull. You don't 
know whether any arrangement was made between 
them in regard to this matter. do yon? 

A. Personally, T know nothing more than this, 
that Mr. Rush told me that it was Mr. Edison’s 
wish that Mr. Insull should come in there as presi- 
dent. 

XO332. You have no personal knowledge as to 
any arrangement between Mr. Edison and Mr. In- 
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ak: sull in regard to Mr. Edison becoming president, 1581 
have you? 
der A. No. I did not mean to say that there was 
any arrangement as to Mr. Edison becoming presi- 
ood dent. Mr. Edison became president at his own 
wish. I hada conference with him on the subject, 
res- \ \- and I know he ealled for Mr. Insull’s resignation 
on: and it was given and Mr. Edison s elected. Ie 
the was at that time very much offended with Mr. In- 
. sull, and it was some personal matter. 
see, : XQ333. Were you a member of the board at that 
time? 
gig A. Yes, sir. ; y 
° . XQ334. And was Mr. Edison unanimously 1532 


elected by the board? 

A. I think he was. 

XQ335. In your answer to Q108 you say that you 
“fought fora long time for a machine run by spring 
power.” Why did you fight for that? 





ani- A. For the reason that we were having difficulty 
with a machine that had to have a battery to run 

+ ~~ it. The difficulties that we had to contend with in 

ee the battery were numerous. The batteries were 
the not as complete in those days as they are now, in 


the first place; and in the second place there was 
an additional expense and a constant source of 
tronble. T snoke to Mr. Edison abont the snring 533 
business, and he claimed at that time that a spring 
motor would not operate the machine successfully 


© 





NG because of the difficulty of controlling the governor. 
on't Shall T go on with that? We were so anx- 
ae ious for a spring motor, however, that Mr. Lippin- 

cott resuested me to see if T conld not get some 
. . one else to get un such a motor. and we spent quite 
nA a little money with some peonle in John street, 
ee whose name I have forgotten, and working on that 
line, but we never succeeded in getting one that 

ae was perfectly satisfactory, 
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XQ336. You considered that the spring motor 
was nece 
machine? 

A. Yes, sir; I considered it was its weakest 
point—its motive power. 


ry for the commercial success of the 





Recess for Juncheon until 2:00 P.M. 





After Recess. 


XQ337. I call your attention to Complainant's 
Exhibits Nos. 49 and 50, and to the clause in each 
of them which provides that on the failure of the 
North American Phonograph Company to supply 
phonographs or phonograph-graphophones, then 
the two sub-companies shall respectively have the 
rights to manufacture or cause to be manufactured 
these instruments to the same extent that Jesse H. 
Lippincott then had in regard to the phonograph- 
graphophone, and that the Edison Phonograph 
Company or the North American Phonograph 
Company had in regard to phonographs upon mak- 
ing certain requests. Please state, if you know, 
what these rights of manufacture alleged to be in 
Lippincott and the Edison Phonograph Company 
and the North American Phonograph Company 
were, and how they arose, and upon what they are 


founded? 


Mr. Hicks: The question is objected to, 


if it calls for the contents of a written con- 
tract. 

A. Well, the rights for those that Mr. Lippin- 
cott and the North American Phonograph Com- 
pany held under their respective contracts, or 
rather under Mr. Lippincott’s contract with the 
American Graphophone Company, and under the 





Raymond R. Wile 
Research Library 


oO 












Thomas R. Lombard. 513 


rights of the North American Phonograph Com- 
pany as owners of the patents for phonographs. 

XQ338. Then, the manfacturing rights of the 
North American Phonograph Company referred 
to were not expressed in any contract, but were 
those which arose on account of its ownership of 
certain patents? 7 

A. I cannot say as to what was expressed in the 
contracts. The recognition was always made of the 
vight of the North American Phonograph Com- 
pany to manufacture or have manufactured for it, 
and it entered into a contract with the Edison 
Phonograph Works to manufacture the phono- 
graphs for it, and the clause there contemplates 
merely a failure of the North American Phono- 
graph Company to supply machines and supplies 
to these companies in the event the demand is 
greater than they were able to fill. 

XQ339. Well, by whom were the sub-companies 
to have these phonographs manufactured if this 








contingency arose? 

A. Why, as I understood it, they could have them 
manufactured by any one they chose, but under the 
restrictions of that clause in the paragraph, which 
states that the party of the first part should have 
to bear the expense of manufacture. 

Mr. Hicks: The question and answer are 
objected to upon the ground that Exhibits 
49 and 50, being contracts in writing, speak 
for themselves. 

XQ340. Did you ever see any contract giving 


the North American Phonograph Company any 
right under any circumstances to manufacture 


_ phonographs? 


“A. I cannot remember that I did. 

XO341. Then I am right, am T not, in saving that 
so far as you know this it of the North Ameri- 
can Phonograph Company to tnanufacture phono- 
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graphs—which right the sub-company would suc- 
ceed to under certain conditions—is simply the 
right that would arise on account of the ownership 
of patents? 

A. That is the way I understood it. 

XQ342. Now, in regard to graphophones. Did 
You ever see any agreement giving Lippincott any 
right to manufacture graphophones under any cir- 
cumstances? 

A. I won't be sure as to that clause in the graph- 
ophone contract. I would have to see the contract 
in order to refresh my memory. 

XQ343 (Handing witness book). I show you a 
printed book, purporting to be the record of final 
hearing in two cases of the Cirenit Court of the 
United States for the District of New Jersey, one 
being the American Graphophone Company against 
the United States Phonograph Company, and oth- 
ers, and the other being the American Grapho- 
phone Company against the Edison Phonograph 
Works. On pages 281 to 285, inclusive, appears 
what purports to be an agreement between the 
American Graphophone Company and Jesse H. 
Lippincott, dated March 26th, 1888. Will you 
please look at that and see if that is a copy of the 
agreement testified to by you on your direct-exam- 
ination, and just now referred to by you, under 
which Lippincott acquired what right he had in 
graphophones? 

A. Yes, sir, this is the contract. 





Mr. Hayes: I ask to have that contract 
marked for identification. 

Marked “Defendant's Exhibit 1 for iden- 
tification, of June 12th, 1903, J. A. 8, 
Ex’r.” 


XO344. Having refreshed your recollection by 
looking over this printed matter, which you say is 


a copy of that contract, will you please answer 
e 
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ace XQ342, which is as follows: “Now, in regard to 1543 
thes graphophones, Did you ever see any agreement 
ship giving Lippincott any right to manufacture graph- 

ophones under any circumstances?” 
aia Mr. Hicks: The question is objected to, on 
; the ground that it calls for the contents of 
ra Se » a written document. 
cir 
A. I remember the contract which you have 
rph- shown me, and it recalled to my memory the fact 
ract that Mr. Lippincott did haye the right, under cer- 
tain conditions, to manufacture graphophones— 
oe under the conditions of the contract. 
inal XQ345. Well, were these rights of Mr. Lippin- 544 
the cott to manufacture graphophones found only in 
one the contract of March 26th, 1888, between him and 
inst the American Graphophone Company? 
oth- A. I think they were extended in the subsequént 
pho-~ contract made with him, but I won't be sure of it. 
aph XQ346. In your answer to Q1i1 you say, “So 
he we offered to give them that agreement.” Who do 
the you mean by “we?” 
He “ye i “A. The committee representing the North Amer- 
YON ican Phonograph Company. 
the XQ347. Were any contracts made with these va- 
m- rious sub-companies other than those similar to the 
one made with the New York Phonograph Com- 1548 
pany, know? the suspension agreement? 

° A. Yes, 

XOQB4S. With what companies were such agree- 

ract ments made? 
A. My recollection is that the Alabama Phono- 
den- graph Company, the Colorado, the Central Nebras- 
8, ka, Eastern Pennsylvania, Florida, Georgia, Towa. 
i Kentucky, Michigan, Missouri, Minnesota, Mon- 








tana, Nebraska, Old Dominion, Pacific, Spokane, 
South Dakota, State Phonograph Company ‘of 


THincis, Texas, Tennessee, West Pennsylvania, 
- oe 
‘ 
i 
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Wisconsin, West Coast and Wyoming came into 
that arrangement at the first and the Chicago 
Central afterwards. 

XQ349. Are you familiar with the contracts 
made with all of these sub-companies as a result of 
this action of the committe 

A. I was at the time, yes, sir. 

XQ350. Well, are they all similar in character, 
or do they vary? 

A. [think there was some change made in the ar- 
rangement with the New York Phonograph Com- 
pany, but I don’t remember what it was. It w 
made after I left New York and went to Chicago 
and I was not a party to it. 

XQ851. I don’t want you to testify as to the con- 
etnts of these various digreements, but my question 
is as to whether all of them except in New York 
were identical in character or did they vary? 

A. I think, sir, they were generally the same. 

XQ352. In your answer to Q135 you speak of 
changes made in the phonograph. About when were 
those changes made? 

A. They were made almost directly after Mb. 

Edison's return from the Paris Exposition of 1888 
—I think it was 1888, or the Paris Exposition, I 
think it was 1888 or 1889, 

XQ353. Well, how long was this after the North 
American Company started to do business? 

A. J should say about a year; T think it must 
have been 1889. 

XQ354. Were these all made at the same time 
or one after another? 

A. The principal improvements were made at 
the same time. 

XQ855. And minor ones afterwards? 

A. Ye 




















. How long after it commenced doing 
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business did the North American Phonograph 1549 
Company handle graphophones? 

A. I think the demand for graphophones ceased 
shortly after the new type of phonograph came out, 

XQ357. Well, did it stop handling them? 

A. Sir? 

XQ358. Did it stop putting them on the market, 
then, about that time? 

A. Yes, sir. 

XQ359. Well, was there any trouble or friction 
between Mr. Lippincott and the American Graph- 
ophone Company? 5 

A. No, on the contrary the American Graph- 
ophone Company, I recollect, proposed that there | 1550 
should be the one machine thereafter, and some 
arrangement was made with the North American 
Phonograph Company by them, whereby, being re- 
leased from putting out the graphophones we paid 
them a royalty on each phonograph manufactured 
in lieu of them. 

XQ360. Well, that was made at the inception of 
the business in 1888, wasn’t it? 

A. No, I think not; I think that was afterwards, 
after we found that the graphophones were not 
filling the bill. 

XQ361. Wasn’t that the result of the exclusive 
provision in Lippincott’s agreement that he should 
handle graphophones only, and that when he in-} 1591 
tended to handle phonographs he agreed to pay a 
royalty to the graphophone company? 

A. Possibly it may, sir. 


© 


© 


{ 


Mr. Hicks: T should snggest that the wit- 
ness look at that supplemental agreement 
of August 6th just to refresh his recollec- 
tion. 


XO362. Was the number of graphophones re- 
auired to be taken by Lippincott actually taken by 
the North American Phonograph Company? 
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A. No, sir. 

XQ363. And why not? 

A. There was no demand for them. 

XQ364, And what result did that have in regard 
to the relations between the American Grapho- 
phone Company and the North American Phono- 
graph Company or Lippincott? 

A, My memory is that it was adjusted by their 
closing down the manufacture of the graphophone 
and a certain charge being made against the North 
American Phonograph Company annually for a 
certain number that were to have been taken. 

XQ365. Didn’t the graphophone company repu- 
diate any right that Lippincott or the North Amer- 
ican Phonograph Company claimed to have to han- 
dle graphophones? 

A. Yes, after Mr. Lippincott’s assignment. 

X.Q366, After his assignment for the benefit of 
his creditors? 

A. Yes, 

XQ367. That was about when? 

A. I think the winter of 1890 and 1891. 

XQ368. And after that did the American Graph- 
ophone Company start in putting graphophones on 
the market themselves? 

A. That I don’t know. 





XQ369. Well, don’t you remember whether, dur- | 


ing the time you were connected with the company, 
graphophones were sold by the American Graph- 
ophone Company, or a selling agent of it, in com- 
petition with phonographs? 

A. I think, so long as T was connected with the 
North American Phonograph Company, that that 
was not the case, excepting it might have been to a 
limited degree. My recollection is that they did 
some business through the Columbia Phonograph 
Company, but T do not—it would be all hearsay— 
I do not know anything of my own knowledge. 
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XQ370. T eall your attention to Complainant's 
Exhibits 103 and 104, which yow stated on your 
direct-examination were copies of agreements you 
had seen, and ask you whether you would be able, 
without looking at the original agreements or 
copies, to state accurately the contents of each of 
those agreements? 

A. What are those agreements? 

(Counsel hands witness a book.) 

A. (Continued.) I could give a general idea of 
them, sir, but I could not give an accurate state- 
ment. 

XQ371. You could not recite, of course, the con- 
tents and details? 

A. Certainly not; there are too many contracts 
for me to keep them in my head. 

XQ372. All you can state is that from your gen- 
eral remembrance of those contracts and examina- 
tion of these printed contracts, these printed con- 
tracts seem to correspond to your memory of the 





original contracts? 

A. The contracts that I have seen there, sir, T 
can identify, because I was very familiar with them 
at the time, and it is like reading a book that you 
have read before, you recognize it the moment you 
see it. The reading over of those contracts has re- 
freshed my memory so that I recognize them as be- 
ing the contracts. 

XQ373. Well, if you take into account a book. 
Tn re-reading you can tell whether it is the same 
book or not, but you cannot tell whether it is an- 
other edition of the same book. the language and 
expressions and contents are all identical. I pre- 
sume the same applies to these contracts? 

A. The same applies, of course. 

XQ374. And if these are not accurate, exact 
copies, you might not notice inaccuracies or omis- 


sions? 
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A. No, not necessarily, but the general rea 
of those contracts, the different clauses, are prac- 
tically the same as the original contract. 


Mr. Hayes: Having cross-examined the 
witness in regard to Exhibits Nos. 102, 108 
and 104, as wel other matters, I move to 
strike from the record Exhibits Nos. 102, 108 
and 104, on the ground that they are intro- 
duced as copies of contracts, the originals 
of which are not produced and no proof of 
the loss or destruction of them made, and 
that the witness has not sufficiently identi- 
fied these exhibits as copies of the said orig- 
inals. 










Cross-examination closed, 





Redirect-examination by Mr. Ticks: 


RDQ375. I ask you to look again at Complain- 
ant’s Exhibit 103 (handing witness book), and 
state whether, having refreshed your recollection 
by so doing, you now remember the substance of the 
contract therein set forth? 

A. Yes. : 

RDQ376. Is not the substance of the original 
contract which you say you saw, set forth in Com- 
plainant’s Exhibit 103? 

A. Yes. 

RDQ377. Have you any doubt as to any provis- 
ion in Complainant’s Exhibit 103 not being a cor- 
rect copy of the original contract which you say 
you have seen? 

A. No. 

RDQS. I ask you to look at Complainant's 
Exhibit 104 to refresh your recollection, and after 
so doing to state whether you now remember the 
substance of the original contract therein set forth? 
A. Yes. 
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RDQ379. Do you find that Complainant's Ex- 
hibit 104 correctly sets forth the substance of the 
original contract which you say you have seen? 

A. Yes. 

RDQ380. Have you any doubt that Complain- 
ant’s Exhibit 104 is a correct copy of the original 
contract? 

A. No. 

RDQBS1. T ask you to refresh your recollection 
by reading Complainant’s Exhibit 102, and after 
so doing to state whether you now recollect the 
substance of the original contract therein set forth, 
which you say you have seen? 

A. Yes. 

RDQ882. Do you find that Complainant's Ex- 
hibit 102 correctly sets forth the substance of that 
original contract? 

A. Yes. | 

RDQ3S83. Have you any doubt that the provi- 
sions of Complainant’s Exhibit 108 are correct 
iginal contract? 





copies of the or 

A. No. 

RDQ28S4. Complainant's Exhibits 102, 103 and 
104 are contained in one book now before you, are 
they not? 

A. Yes. 

RDQ385. Have you read Complainant’s Exhib- 
its 102, 103 and 104 in previous years? 

A, Yes. 

RDOBS86. About how long ago did you read those 
exhibits in that book? 

A. I should say it was about eight years ago. 

RDQ387. When about eight years ago you read 
the said three exhibits in said hook, was your recol- 
lection then good in regard to the three original 
contracts. of which von sav Exhibits 102, 103 and 
104 are correct copies? 





A. Yes. 
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RDQBss. Could you at that time identify Exhib- 
its 102, 103 and 104 as correct copies? 

A. Yes. 

RDQ8S89, Do you find that Exhibits 102, 103 and 
104 are in the same condition that they were in 
when you read them about eight years ago? 

A. Yes. 

RDQ390. Do you notice any changes that haye 
been made in any one of the three? 

A. No. 

RDQ391. Thomas A. Edison was president of 
the Edison Phonograph Works, was he not, during 
the time that you were connected with the North 
American Phonograph Company? 

A. So reputed. 

RDQ3892. Who acted for the Edison Phonograph 
Works in any dealings which the works may have 
had with the North American Phonograph Com- 
pany at the time you were connected with the 
North American Phonograph Company? 

A. Well, some times the business was carried on 
by Mr. Edison personally—more often by Mr. Sam- 
uel Insull as representing Mr. Edison, and also with 
the various managers that they had from time to 
time of the works. 

RDOQ393. At the time of the making of the con- 
tract set forth in Complainant's Exhibit 104, who 
acted for the Edison Phonograph Works? 

A. Why, Mr. Edison is president and I think 
Mr. Charles Batcheller is manager. 

RDQ394, Do you know whether Mr, Edison owns 
stock in the Edison Phonograph Works? 

A. T do not. 

RDOBOS. Referring to Complainant's Exhibit 
103 and the 5th pa raph thereof, for the purpose 

















of refreshing your recollection, T ask you to state 
whether any conferences were had by you with 
Thomas A. Edison personally with reference to the 
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subject-matter of the 5th paragraph of Exhibit 
163? 

A. No. If I understand the question, it says. 
what amount of money he was to be paid. 1 neyer 
had any conference with Mr. Edison on that. I 
used to confer with him on questions of improve- 
ments in the phonograph which would come under 
that experiment clause, 

RDQ3IG. State fully in regard to the conferences 
which you say you had with Mr. Edison under the 
experiment clause? 

A. It would be difficult for me to go into that in 
detail. I used to see Mr. Edison very, very often. 
The question always was asked me how the ma- 
chines were going and what difficulties we found, 
and I always took pains to report to him what 
seemed to be the difficulties as reported to the 
North American Phonograph Company by the local 
companies, and those interviews were frequent. 

RDQ397. In those interviews did you deal with 
Mr. Edison personally? 

A. In the interviews with him, yes. 

RNDQ398. In those interviews did you make any 
requests to Mr. Edison in regard to improvements? 

A. Oh, yes. 

RDQ399. In making such requests to Mr. Edi- 
son in those interviews, did you request that the 
Edison Phonograph Works, or that Mr. Edison 
personally, should make the improvements referred 
to? 

A. Why, I always looked to Mr. Edison person- 
ally to invent the improvements and then to have 
them made by the works. The usual way was, Mr. 
Edison carried on his experimental work, T think, 
largely in the laboratory, and then when anything 
was finally adopted, why the works manufactured 
it. 

RDO4100. Jn answer to Q96, vou have stated that 
shortly hefore Mr. Lippincott’s sickness a bill came 
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from the Edison laboratory for a very large amount, 
and that an itemized statement was given by Mr. 
Edison and the claim was that this covered experi- 
mental accounts in the laboratory for improve- 
ments, and so forth, aud I ask you whether the im- 
provements referred to in your answer to Q96 were 
not the resulis of the experiments referred to by 
you—what you have just stated with reference to 
your conferences with Mr. Edison personally? 





Mr. Hayes: The form of the question is 
objected to, as the witness afterwards  cor- 
rected his answer by stating that the bill 
must have come from the works, not from 
the Edison laboratory, and also it does not 
appear that the witness has any knowledge 
as to what these improvements were the re- 
sult of. 


A. My memory is that that bill was from the 
laboratory, although possibly it may have come 
from the works, but I am not clear on that. The 
experiments were undoubtedly those that finally re- 
sulted in the perfecting of the machine as we thew 
put it out. 

RDQ401. Referring to Complainant's Exhibits 
108 and 109, being circular letters Nos. 49 and 51 
of the North American Phonograph Company, 
kindly state whether before the North American 
Phonograph Company made the so-called suspen- 
sion agreements with the local phonograph com- 
panies, the local companies were required to com- 
ply with the resolutions set forth in cireular letter 
No. 49? 

A. They were expected to comply with that res- 
olution, but there was an injunction served against 
the North American Phonograph Company, and 





we sent ont a notice to the companies to suspend 
operation under their resolution until the injune- 
tion was dissolved. My recollection is that before 
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the suspension agreements there was some arrange- 
ment made permitting the sale, but I am not posi- 
tive whether the general selling did take place; I 
cannot say positively about that. 

RDQ402. The injunction referred to by you is 
the injunction mentioned in Exhibit 109? 

A. Yes. 

RDQ403. And that injunction, I understand you 
to say, was dissolved? 

A. It was either dissolved or withdrawn. There 
was some final settlement of the matter, and I have 
forgotten just how it did come about. 

RDQ404. After the final settlement, was the 
North American Phonograph Company still under 
the injunction? 

A. No. 

RDQi05. Was it then free to require the local 
companies to comply with circular letter No. 49? 


Mr. Hayes: I object to that as calling for 
the conclusion of the witness as to the effect 
of a written document. 


A. We always considered we had that right. 

RDQ406. On your cross-examination, you have 
referred to a form of lease, and T show you a paper 
and ask you whether it is a copy of the form of lease 
referred to by you? (Handing witness paper). 

A. Yes, this is the form for leases on the ma- 
chines that the North American Phonograph Com- 
pany required its subsidiary companies to have 
printed and signed whenever they leased a machine. 

RDQ407. Referring to the particular paper 
which I have shown to you, do you know whether 
this particular paper was one of the forms fur- 
nished by the North American Phonograph Com- 
pany? 

A. It has the appearance of being so. T should 
say if was. 
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Mr, Hicks: Complainant offers the paper 
in evidence. 
Marked “Complainant’s Exhibit 110, June 


12th, 1908, J. A. S., Ex’r.” 

RDQ408. I show you a paper and ask you to 
state what it is? 

A. A certificate 6f stock of the North American 
Phonograph Company. 

RDQ409. What are the machines represented 
thereon? 

A. One is what is known as the double spectacle 
phonograph, which is one of the original phono- 
graphs put out by the North American Phonograph 
Company, and the other is one of the original 
graphophones put out by the North American 
Phonograph Company, but has, in addition to the 
graphophone, a small electrie motor which did not 
go with the machine. The graphophones at that 
time, as furnished by the graphophone company, 
were run by a treadle. 

RDQ410. The phonograph is upon the left side 
of the certificate, is it? 

A. Yes, as you look at it. 

RDQ411. And the graphophone is upon the right 
side? 

A. Upon the right. 

RDO412. Can you state whether the phonograph 
represented upon the left side of the certificate is 
similar to the phonograph mentioned in the third 
paragraph of Exhibit 103? 

A. Yes, it is what was known as the double 
spectacle, type M machine, and represents that style 
of machine, that machine. 

RDOA13. And the machine which you say Cleve- 
land Walentt took te Washineton. was that ma- 
chine the same as or different from the phonograph 
represented upon the left side of the certificate 
which T have shown to you? 
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A. Yes, it is the same as this machine. 

RDQI« In all respects? 

A. So far as I can see, in all respects? 

RDQS. And how about the graphophone repre- 
sented on the right side of the certificate; is that 
the same as the phonograph-graphophone men- 
tioned in the paragraph marked third, of Exhibit 
103? 

A. Yes, with the exception of the electric motor 
attachment and to which I have already referred. 


Mr. Hicks: Complainant offers the cer- 
tificate in evidence. 

Marked “Complainant’s Exhibit 111, of 
June 12th, 1903, J. A. S., Ex’r.” 


RNDQs16. You have stated that shortly before the 
North American Phonograph Company went into 
the hands of the receiver, Hardin, the company 
was making money. Kindly state whether, at that 
period of time you visited the general office of the 
North American Phonograph Company? 

A. Yes, I did occasionally. 

RDQ47. And at the times of such visits did you 
vonsult the books of the company? 

A. I sometimes did so; sometimes I merely asked 
the treasurer, or Mr. Tate, the vice-president, how 
the business was going along, and they expressed 
satisfaction with the progress. 

RDOAS8. What is your best recollection at the 
present time of the amount of surplus funds which 
you have stated the company then had on hand? 

A. I did not know that T ever stated that they 
did have any; T don’t know; but the surplus funds 
yaried from day to day. IT don’t know as T could 
give you any direct answer to that. I don’t know 
anvthing about their bank balances; T was not rnn- 
nine the treasurer’s account. 

RDO419. Yon have steted that the sum amount- 
ed to many thousands of dollars? 
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A. That was long before the company went. into 
the hands of the receiver. That was during what 
I always called my administration of the company, 
right after Mr. Lippincott’s assignment. and up to 
the time that My. Insull was made president. I 
cut down all the fixed charges as largely as possible 
and moved the concern oyer to a loft in Jersey City, 
had our offices and a repair shop and a place to 
make musical records all in one place. At that 
time the works were charging prices for repairs 
on machines that I thought were exorbitant and so 
we concluded to make our own repairs, and did so, 
and so the phonograph works notified us that we 
would have to pay cash for everything every week, 
our credit was not good, so we did so, every Satur- 
day afternoon I paid them. They sent me ina bill by 
one of their bookkeepers and I would pay him the 
cash for everything received during the week and 
all the money received hy the company was turned 
over to Mr, Nolan, who was then the treasurer, and 
we did a very satisfactory business—so much so, 
that it put new heart into everybody, and resulted 
in some of the Edison people coming into the 
rectory at the next annual meeting of the stock- 
holders. The economies that I had inangurated, 
however, in the company, were then abolished and 
the offices were again taken over to New York and 
the repair shops went back to the works, and the 
musical instrument business—or the musical rec- 
ord business—was turned back to them, and all 
that changed. For, I should say, about ten months 
we were doing a pretty good business, we had a 
good surplus in our treasury, but T don’t remember 
exactly how much, T know it was a good big sum, 
and we paid every cent we owed, that is to say, all 
our current expenses; we did not pay any of our 
old bills, but we paid all our new current ex- 
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RNDQ420. Can you state in what year those ten 
months occurred? 

A. It must have been in the year 1891—winter 
of 1891-1892. 


RDQ421. Who were the Edison people that came , 


into the directory at the next annual meeting of 
the stockholders that you have referred to? 

A. Mr, Samuel Insull, Mr. A. O, Tate and I 
think Thomas Butler, 


TRecross- 





xamination by Mr, Hayes: 


RXQ422. What relation did Insull bear with 
the Edison Phonograph Works? 

A. I don’t know that he held an official position 
with them, but T know that he was recognized by 
us as Mr. Edison’s representative generally on all 
matters, and I know whenever we wanted to get 
anything done and Mr. Edison did any kicking, we 
would see Mr. Insull and talk it over with him and 
he generally would effect—obtain the result we 
were after. , 

RNQ423. Where was Insull's office? 

A. Tlis office was in the Edison building. 

RXO424. In New York? . 

A. Ye 

RXO425. Not at the laboratory? 

A. No—at least T don’t know that he had an 
office there. 

RXO4QG. And what relation Gi Mr. Butler bear 
with the Edison Phonograph Works? 

A, None that T know of. 

RXO427. What was his business? 

A. He was—previons {0 coming to the North 
American Phonogravh Company, he was assistant, 
T think. or secretary to Mr. Tnsnll in the Edison 
General Mlectrie Company. 

ROA. Oh, Mr. Insull was connected with the 
Edison General Electrie Company, was he? 
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A. Yes, sir. 

RXQ£29. And had his office there in the Edison 
Building, which was owned by the General Elec- 
tric. 

A. Yes, sir. I do not know who owned it; it was 
in the Edison building. 

RXQ430. Broad street, New York? 

A. Yes, sir. 

RXQ431. What was Mr. Butler’s first name? 

A. Thomas. 

RXQ432. So far as you know, neither Mr. But- 
ler or Mr, Insull had anything to do with the Edi- 
son Phonograph Works? 

A. Not officially. 

RXQ432. Or with the laboratory? 

A. Not that I know of. 


Re-redirect-examination by Mr. Hicks: 


RRDQ433. Do you know whether Mr. Edison 
was interested in the Edison General Electric 
Company? 

A. Only by hearsay is all I know. 


Signature of witness waived. 
Adjourned to Friday, June 19th, 1903, at 11 
A. M., at the office of Mr. Shields, in the Post Office 
Building, New York City. 
New York, June 19th, 1903, 11:00 A. M. 
_ Met pursuant to adjournment. 
Present—Mr. Hicks, for complainant. 
Mr. Hayes, for defendant. 


Adjourned by consent to a date to be fixed by new 


notice. 
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Met pursuant to new notice and per agreement. 





Present—Mr. Hicks and Mr. Camp for complain- 
was ant. 
Mr. Hayes, for defendant. 
Mr. Grices, for the witness, William. I. 


~ 4 d- Gilmore. 


Mr. Griggs: Counsel for William E. Gil- 
more states that Mr. Gilmore is now present 
in compliance with the order of the Exam- 
; iner, which is dated October 15, 1903, but 
- - after advice by his counsel that the order of 
the Judge of the Cireuit Court requiring him 1592 = 
to produce before the Examiner all the books 
and papers enumerated in the subpmna 
duces tecum, dated May 8, 1908, in his cus- 
tody.or control individually, or as president 








son™ 

tric of the National Phonograph Company, 
which order further directed that the Exam. 

iner should first inspect the books and pa- | 

~ ~~ pers, and in case of any entries therein 

2 which record transactions and dealings with | 
i patents, inventions or experiments toward 
ai inventions subsequent in date to October 


12, 1888, and February 6, 1889, as specified 
in said order, that the Examiner should not 1593 
submit said books or papers to the inspee- 
- tion of the complainant or its counsel with- 
out first submitting them to the Court. 
The witness being advised by his counsel 
that said order was not jinstified by the law 
of the land and for the purpose of snbinitting 
the legality and validity of said order to the 
re judgment of the Appellate Court, respect- 
fully declines to produce the books and pa- 
pers referred to, for the reasons stated in the 
preliminary papers in this matter. 
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WILLIAM E. GILMORE,  direct-examination 
resumed : 

By Mr. Hicks: 

Q479. Have you, Mr. Gilmore, produced this 
morning before the Examiner any of the books or 
papers enumerated in the subpwena duces tecum, 
dated May 8, 1903, and heretofore served upon you 
in this suit? 

A. I have produced no books or papers this 
morning, no, sir. 

Q480. You understand that by an order entered 
on June 16, 1903, Judge Lacombe directed you to 
produce before the Examiner all the books and 
papers enumerated in the said subpena dated 
May 8, 1903, in your custody or control individually 
or as president of the National Phonograph Com- 
pany, do you not? 

ALY r; that is my understanding of it. 

O481. You are aware, are you not, that an ap- 
neal was taken on your behalf from said order to 
the United States Circuit Court of Appeals for the 
Second Circuit, and that the appeal has been dis- 
missed? 

A. That is what I understand, yes, sir. 

Q482. And vou also know, do you not, that in 
accordance with the mandate of the said Cirenit 
Court of Appeals an order has been entered by the 
Circuit Court of the United States for the South- 
ern District of New York that proceedings shall 
be had in this cause in accordance with the decision 
of the Cirenit Court of Appeals? 

A, That is what T understand, yes, sir. 

Q4838. And vou received from me, did you not, 
by mail, recently a copy of the order of the Circuit 
Court of Appeals dismissing the appeal, and a 
copy of the order of the Cireuit Court of the United 
States ordering. adjudging and decreeing that such 
further proceedings be had in this canse in acenrd- 
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ance with the decision of said United States Circuit 
Court of Appeals as according to right and justice 
and the laws of the United States ought to be had, 
said appeal notwithstanding, did you not? 

A. That is my understanding, yes, sir. 

Q484. You received those papers by mail from 
me, did you not? 

A. Yes, sir. 

Q485. So that in refusing this morning to pro- 
duce any of the books or papers enumerated in the 
subpana dated May 8, 1903, you intend deliberately 
to set your judgment against the order of the Court 
entered June 16, 1903, do you not? 


Mr. G : The question is objected to 
because it is irrelevant, impertinent and not 
within the scope of the order directing the 
witness to appear. He is not required to ap- 
pear here to answer questions with refer- 
ence to his motiyes in not producing the 
books, but is called here to testify in the 
cause, the merits of the cause. 

Mr. Hicks: Complainant's counsel states 
that the question bears upon the motives of 
the witness and that such motive is material 
upon the motion which will be made to pun- 
ish the witness for contempt. 






A. My reasons have already been explained in 
the papers submitted to the Court, and I am still 
of the same opinion as indicated in said papers, 
and after prompt and proper consultation and 
upon advice of counsel T have decided not to pro- 
duce the books or papers referred to. 

Q486. You have recently returned from Europe, 
have you not, Mr. Gilmore? 

A. Yes, sir. 

Q487. Will you state the date on which you went 
to Europe? 
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A. July 29, 1908. 
Q488. And when did you return? 
A. October 6, 1903. 


Mr. Hicks: Counsel for complainant gives 
notice that in view of the refusal of the wit- 
ness to comply with the order of the Exam- 
iner, with the order of the Circuit Court of 
the United States for the Southern District 
of New York entered June 16, 1903, and 
with the original subpena duces tecum 
dated May 8, 1903, served upon him, appli- 
cation will be made at the earliest oppor- 
tunity to the Circuit Court of the United 
States for the Southern District of New 
York to punish the witness for contempt. 

The witness is offered for cross-examina- 
tion, it being the intention of complainant 
to close its prima facie case after the intro- 
duction of certain documentary exhibits in 
evidence, which will be offered upon the 
close of the cross-examination of the wit- 
ness. 

Mr. Griggs: So far as concerns anything 
which has transpired here to-day, we have 
no cross-examination, but the witness has 
been examined at length with reference to 
the merits of the case and has testified sey- 
eral days, and I did not understand that this 
was the time at which his examination was 
to be proceeded with. 

Mr. Hicks: Complainant’s counsel objects 
to the statement made by counsel for the 
witness on the ground it is a matter in which 
the witness is not at all interested. It isa 
question for counsel for defendant as to 
whether or not he wishes to cross-examine 
the witness, the order of the Circuit Court 
of June 16, 1903, directing that the witness 
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be and appear as a witness to testify in this 1603 
o cause on such dates as the Examiner shall 
direct. 
en Mr. Hayes: Counsel for the defendant 
Gre states that the statement made by the coun- 


sel for the witness expresses exactly the un- 
am- 3 2 
4 ) derstanding of counsel for the defendant as 








es i to the reason for the presence of the witness 
and here and the circumstances under which he 
came. 
me Mr. Hick Counsel for complainant of- 
ie fers in evidence the notice for the taking of 
eg testimony this morning before the Exam- 
Teer iner, which bears the admission of service 4g04 
b of the solicitors of record for the defendant, 
- and furthermore, counsel for complainant in- 
aut quires of counsel for defendant whether he 


- did not receive the copy of this notice, a copy 








Io of which was served at the office of Mr. 
an Tlayes, cour for the defendant. 
tus The notice is marked “Complainant’s Ex- we 
wits Y» << hibit 112, October 21, 1903, J. A. S., Ex’r.” 
Ing Mr. Hayes states that the notice was 
a served on the solicitors for the defendant. 
: Mr. Hicks: Complainant’s counsel also of- 
fers in evidence the order of the Examiner 
directing the witness to appear. 1695 
ifs Marked “Complainant’s Exhibit 113, Oc- 
ae tober 21, 1903, J. A. S., Ex’r.” 
Complainant’s counsel offers in evidence 
ets certified copies of the following assignments, 
he to wit.: 
ich Edison Phonograph Company to John R. A 
ane Hardin, Receiver, dated January 16, 1896. 
to Mr. Hayes: Objected to on the ground 
ine that the certified copy under the seal of the 
rt Commissioner of Patents of an assignment 
oss on file with him is not proper proof of the 
- a 
~ 
~ 
- 
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due execution of the instrument or of its 
contents, and also on the ground that such 
certified copy is not evidence of the execu- 
tion of the instrument or of its contents 
until the loss or absence of the original is 
proven, 

Marked “Complainant's Exhibit 114, J. 
A. 8., Ex’r., October 21, 1903.” 

Complainant's counsel offers in evidence 
assignment from Thomas A, Edison to John 
R. Hardin, Receiver, dated January 16, 
1896. 

Mr. Hayes: Same objection. 

Marked “Complainant’s Exhibit 115, Oc- 
tober 21, 1903, J. A. S., Ex’r.” 7 

Complainant’s counsel also offers in evi- 
dence assignment from Thomas A. Edison 
to the Edison Phonograph Company dated 
May 8, 1900. 

Same objection. 

Marked “Complainant’s Exhibit 116, Oc- 
tober 21, 1903, J. A. S., Ex’r.” 

Also assignment from Thomas A, Edison 
to the Edison Phonograph Company dated 
July 27, 1888. 

Same objection. 

Marked “Complainant’s Exhibit 117, Oc- 
tober 21, 1908, J. A. S., Ex’r.” 

Also assignment from Thomas A, Edison 
to the Edison Phonograph Company dated 
July 27, 1888. 

Marked “Complainant’s Exhibit 118, Oc- 
tober 21, 1903, J. A. S., Ex’r.” 

Same objection. 

Also assignment from Thomas A. Edison 
to National Phonograph Company dated 
December 16, 1902. 

Same objection. 
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Marked “Complainant’s Exhibit 119, Oc- 
tober 21, 1903, J. A. S., Ex 

Also a ment from Thomas A. Edison 
to the National Phonograph Company dated 
April 26, 1901. 

Same objection. 

Marked “Complainant’s Exhibit 120, Oc- 
tober 21, 1903, J. A. S., Ex’r.” 

Also assignment from Thomas A. Edison 
to the National Phonograph Company dated 
December 24, 1901. 

Same objection. 

Marked “Complainant’s Exhibit 121 Oce- 
tober 21, 1903, J. A. S., Ex’r.” 

Also assignment from Thomas A, Edison 
to the National Phonograph Company dated 
October 2, 1901. 

Same objection. 

Marked “Complainant’s Exhibit 122, Oc- 
tober 21, 1908, J. A. S., Ex’r.” 

Also assignment from Thomas A. Edison 
to Edison Phonograph Company dated May 
26, 1893. 

Same objection. 

Marked “Complainant’s Exhibit 123, Oc- 
tober 21, 1903, J. A Byx’r.” 

Also assignment from Thomas A. Edison 
zo the Edison Phonograph Company, dated 
May 28, 1893. 

Same Objection. 

Marked “Complainant’s Exhibit 124, Oc- 
tober 21, 1903, J. A. S., Ex’r.” 

Mr. Hicks: Complainant’s counsel also 




















offers in evidence exemplified copy of trans- 
cript of the petition of the New York Phono- 
graph Company filed April 30, 1895, in the 
suit of Walter Cutting, Executor, against 
the North American Phonograph Company, 
together with the order to show cause, an- 


1609 


1610 


1611 


Raymond R. Wile 
Research Library 
—-—j 


© 





1612 


1613 


1614 


William 1D. Gilmore. 


swer, order of reference and order to pay 
and certificate thereto annexed. 

Mr. Ilayes: Objected to as immaterial. 

Marked “Complainant’s Exhibit 125, Oc- 
tober 21, 1903, J. A. S., Ex’r.” 

Mr. Hicks: Complainant offers in evi- 
dence a certified copy of order to show cause 
and restraining order and order for contin- 
uance in the suit of the New Jersey Phono- 
graph Company against the North Ameri- 
can Phonograph Company, et al., with cer- 
tificate attached thereto. 

Mr. Hayes: Objected to as irrelevant, and 
also on the ground that it is not proper to 
offer in evidence these orders without prov- 
ing in some other way the existence of the 
suit, and also without putting in evidence 
the other papers in the suit. 

Marked “Complainant’s Exhibit 126, Oc- 
tober 21, 1903, J. A. S., Ex’r.” 

Mr. Hicks: Complainant also offers in ev- 
idence a certified copy of order for injunc- 
tion in the suit of Hardin, Receiver, against 
the Edison Phonograph Works, et. als., to- 
gether with the certificate annexed thereto. 

Mr. Hayes: Objected to as irrelevant and 
also because the other pleadings in the case 
are not offered in evidence. 

Marked “Complainant’s 
tober 21, 1903, J. A. S., E 

Mr, Ticks: Complainant offers in evi- 
dence certified copy of an order 























xhibit 127, Oc- 





rections to Hardin, Receiver, filed Septem- 
ber 21, 1894, together with the order refus- 
ing the bid and the certificate thereto an- 
nexed, 

Mr. Hayes: Same objection. 

Marked “Complainant’s Exhibit 128, Oc- 
tober 21, 1903, J. A. S., Ex’r.” 
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Mr. Hayes: There is no cross-examinatiou 
of the witness William E. Gilmore. This 
waiver of the right to cr unine is on the 
understanding that the prima facie case of 
the complainant is closed as heretofore 





stated by the complainant’s counsel. 

Mr. Hicks: Complainant’s counsel offers 
in evidence the affidavit of Thomas A. Edi- 
son annexed to or in support of the bill of 
complaint in the snit of Cutting against the 
North American Phonograph Company in 
the Court of Chancery of New Jersey, for the 
appointment of a receiver. 

Mr. Hayes: Objected to as irrelevant and 
not admissible, as it is not a statement by a 
party to the suit and also on the ground that 
an exemplified copy of an affidavit is not 
proof that the deponent swore to said affi- 
davit and that it is necessary to produce the 
original affidavit and prove that it was 
sworn to by the affiant. i 

Counsel for defendants states that counsel 
for complainant has not produced at. this 
time the said paper, but that he consents 



















that it may be produced before the Examiner, 


at any time within a month from date and 
then marked as an exhibit with the same 
force and effect as though it were now pro- 
duced. 

Mr. Ticks: Complainant’s counsel states 
that he has personally examined the original 
of said affidavit of Thomas A. Edison an- 
nexed to said bill of complaint, having found 
the same on file among the records of the 
Clerk of the Court of Chancery of New Jer- 
sev; that he is familiar with the signature 
of Thomas A. Edison, and that the signature 
subscribed to the said affidavit filed as afore- 
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1618 said is to his knowledge the signature of 
Thomas A, Edison. 
Mr. Hayes: Counsel for defendant states 
that the foregoing statement of counsel for 
complainant is accepted with the same force 
and effect as if made under oath by a witness 
duly sworn in the cause. 4 


Complainant Rests. 
New York, April 6, 1904. 
Met pursuant to adjournment at 3 o’clock P. M. 


1619 UNITED STATES CIRCUIT COURT, 
Sournern Disrricr or New York. 


New York Puoxocrapu Com- 


PANY, 
° Complainant, 
i > 
against 
NarionaL Pronxocraru  Com- P 
PANY, ct al., 
Defendants. 
1620 
Testimony taken on behalf of complainant, in re- 
buttal, before Samuel M. Hitchcock, Esq., Stand- 
ing Examiner, No. 15 William street, New York 
City. 
APPEARANCES : 
Lovts Hicks, for Complainant. 
Craries L. Bucxincuam, for Defend- 
ants, 
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DANIEL IF. LEWIS, being first duly sworn on 1621 
behalf of complainant, testified as follows: 


Direct-examination by Mr. Hicks: 


Q1. Will you please state your name, age, resi- 
dence and occupation? 

A. Daniel F, Lewis, age 55 years; I reside at 
Hempstead, L. I., and my interests are in railroads 
and real estate principally. 

Q2. Are you at present a stockholder and di- 
rector of complainant, New York Phonograph Com- 
pany? 

A. Yes, I am. 

Q3. Tow many shaves of stock do you own to- 1622 | 
day in New York Phonograph Company? 

A. Town 540 shares, 

Q4. For how long a time have you been a stock- 
holder in New York Phonograph Company? . { 

A. I secured my first holdings in 1890, 270 
shares, the balance 270 shares either in 1895 or* 
1896. 

Q5. Has any offer recently been made to you for 
the purchase of your 540 shares of stock in com- 
plainant company? 

A. An offer was made to me along in December 
or January last. ; 

Q6. Please state the circumstances of that offer? 
4 A. T have been called upon several times by va- 
~ : rious parties, and particularly one John L, Mar- 
tin, who left his card with me and made various 
offers to me from.time to time, and finally in De- 
cember or January he offered me $5,000 for my 540 
shares. Te presented or offered a certified check 
which was drawn to his order, which he was willing 
to make to mine, upon the delivery to him of the 
540 shar j 

QT. Did you sell or agree to sell to him at that 
time your said shares of stock? 
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A. On the contrary, I declined to sell him the 
shares. 1 might explain how he came with the 
certified check; he was under the impression, or 
said he was, that I would accept the $5,000, but on 
the contrary, I thought I had made it plain to him 
on the previous interview, that I would not accept 
$5,000 for my shares. 

Q8. Did you at the time of his said offer to you 
express to him you idea of the value of the stock of 
New York Phonograph Company? 

A. Yes, in a way; I told him I would refuse his 
$5,000 on the ground that I believed the shares were 
worth much more than that rate; that I had made 
a study of the situation for some considerable time, 
and that I felt the outcome would result in a value 
much greater than he offered. 

Q9. Upon what, in your opinion, does the value 
of the stock of complainant, New York Phonograph 
Company, rest? 

“A. I think it rests largely on its contract rights. 

Q10. And by its contract rights, do you mean the 
rights acquired by the company under its contracts 
with the North American Phonograph Company to 
sell and to use phonographs and supplies, and 
graphophones and supplies, within the State of 
New York? 

A. I do, 

Q11. It is in evidence in this suit, that on Jan- 
uary 31, 1898, the president of complainant was 
authorized to appoint a committee of three, of 
which he should be a member, which committee 
should confer with Mr. Edison as to his attitude 
toward this company. Were you appointed a mem- 
ber of that committee? 

A. Is that the committee which consisted of Mr. 
Haines, Mr. Fahnestock and myself? 

Q12. That is the committee to which T refer. 

A. Twas on the committee appointed. 
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Q18. Will you state what, if anything, you did 
as a member of the committee of three that were 
appointed under the resolution of January 31, 
1898? 

A. I was invited to meet the committee for the 
purpose of visiting Mr. Edison at his works, or 
laboratory and works, at Orange, N. J., arid did go 
with the committee and met Mr. Edison and his 
associate, Mr. Gilmore, and held some considerable 
conversation with him on the subject upon which 
the committee was appointed. 

Qi4. Will you state what conversation was 
had between the committee and Mr. Edison and Mr. 
Gilmore? 

A. I could give you the substance perhaps of that 
conversation, but could not give you the entire con- 
versation. 

Q15. State the substance of the conversation? 

A. The substance of the conversation was, as the 
instruction to the committee covered, to secure 
from Mr. Edison his attitude towards the New 
York Phonograph Company at that time. It was 
claimed by us that our rights would be very se- 
viously impaired by the actions of his company and 
his allied companies in the State of New York, and 
we felt that that was not fair, and desired some 
sort of a proposition from him that would place us 
correctly in the State of New York, as provided in 
our contract. The result of that inquiry was that 
we might oceupy a position equal to any other of 
the customers in his company in this State, and i 
believe that was the substance of the interview. 
We were accorded considerable courtesy in the way 
of the examination of various things which were 
being manufactured there, the exhibition of the 
x-ray were made for us, and other attention shown 
us, but so far as the result it brought to us as a 
committee it was exceedingly unsatisfactory. 
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Q16. As I understand you, the only recognition 
which Mr, Edison would accord to New York 
Phonograph Company was that he would treat New 
York Phonograph Company upon the same basis 
as he would treat any other dealer in phonographs 
and supplies within the State of New York, is that 
correct? 

A. Yes. 

Q17. At the time of the interview between the 
committee and Mr. Edison, to which you refer, was 
any offer made by the committee or any member 
of it, to sell to Mr, Edison or to the National Phono- 
graph Company, or to any other person, any right, 
privilege or franchise of New York Phonograph 
Company? 

A. None whatever. 

Q18. Did Mr. Edison at that interview make any 
refusal to purchase any right, privilege or franchise 
of New York Phonograph Company? 

A. I do not think the question was raised at all 
by any one. 

Q19. At that interview, did Mr Edison or Mr. 
Gilmore request the New York Phonograph Com- 
pany to go into business, and was such request met 
by refusal on the part of New York Phonograph 
Company, through the committee, to go into busi- 
ness. . 

A, I think there was a suggestion made either by 
Mr. Edison or Mr. Gilmore, that we should do so, 
but I do not think there was any refusal; I think 
the suggestion was considered in silence. 

Q20. Upon what basis was the suggestion made, 
by that I mean, upon the basis of what recognition 
of New York Phonograph Company? 

A. I don’t know that any basis was defined, but 
T inferred that the proposition made to go into busi- 
ness, was to go in business on the same basis that 
the other dealers of the State of New York were on. 
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Q21. Was New York Phonograph Company will- 
ing, in 1898, to enter upon the business upon the 
same basis as other phonograph dealers within the 
State of New York were on? 

A. Idon’t think that was ever before me officially 
as a director, . 

22, Had Mr. Edison, in 1898, recognized the 
rights of New York Phonograph Company within 
the State of New York, was New York Phonograh 
Company at that time in a position to enter upon 
the business of selling phonographs and supplies 
within the State of New York? 

A. Tf we could have do so in accordance with our 
contract, yes, 

Q23. Would sufficient capital have been avail- 
able to New York Phonograph Company for that 
purpose at that time? 

A. J haven't the slightest doubt of it. 

Q24. You were a director of New York Phono- 
graph Company at the time of the interview with 
Mr. Edison, were you not? 

A. Yes. 

25. Did you personally take any further action 
with the committee in 1898? 

A. No, that was the only meeting T attended. 

Q26. You didn’t call upon Mr, Richard N. Dyer, 
together with the other members of the committee 
in 1898, did you? 

A. 1 did not. Tam not acquainted with the gen- 
tleman. 

Q27. What was the object of New York Phono- 
ernah Company in 1898 in appointing the said com- 
mittee, and what was the object of the committee 
in obtaining the interview with Mr. Edison? 

A. There were two objects in view, first to deter- 
mine our sitnation, particnlarly the attitude Mr. 
Faison and his companies had toward us, and if 
they were satisfactory, to immediately proceed with 
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a reorganization of the company, with a view to go- 
ing on with the business actively and fully. 


Cross-examination by Mr. Buckingham : 


XQ28. When did you first hear of this suit? 

A. I do not recollect. 

XQ29. It was sometime after it was commenced? 

A. Probably. 

XQ30. Who informed you that the suit had been 
begun? 
A. Ido not remember who informed me, probably 
one of the officers of the company. 

XQ31. Did you contribute cents a share on 
your stock toward the maintenance of this suit? 

A, Yes, I answered a call of that kind; 1 think 
25 cents a share, 
. Had you heard of the suit prior to that 











3. You say that some of your stock you pur- 
chased in the years 1895 and 1896, as T understand 
you? 

A. Yes. 

XQ34, About what did you pay for that stock? 

A. I seeured 270 shares, and my ‘recollection is 
that it cost me indirectly about $16,000. 

XQ35. You say “indirectly’; what do you mean 
by this, was this an exchange of cats and dogs? 

A, I will answer the question in’ this way. 
I happened to be the endorser on a note 
—a collateral note, the collateral be- 
ing 270 shares of the New York Phonograph 
Company stock, and T bought that in by the pay- 
ment of the note. 

XQ36. That is to say, you had indorsed a $16,000 
note and got 270 shares of stock, in that way? 

A. In that way. 7 

XQ3BT. Your former president, Major Mugh M. 
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Funston, and your present vice-president, specu- 
Jated somewhat in the stock of the New York Phon- 
ograph Company during the years 1901 and 1902. 
He purchased of the It. G. Dun Estate 60 shares 
of this stock at 25 cents per share in the spring of 
1901, and sold it for $1.00 p are in the fall of 
1902. Did you speculate lik e? 

A. No, sir. I never bought but two lots, the 
original 270 shares and the other 270 shares, which 
I have described. 

XQ38. Major Funston ha: 




























so testified that at 


which he might have bought for 
Did you hear of this stock at the time? 

A. No, sir. : 
Q389. Would you have bought it if you had 
known of it? 

A. I do not know, it would have depended en 
tirely uporf my financial situation, I think. 

XQ40. From whom did you get this 








0 shares 


of stock about the years 1895 and 1896? 


‘A. Ido not remember who that stock came from, 
T think the transfer books of the company would 


show. 

XQH. You got it, however, from the maker of the 
note? 

A. No, that was the second 270 shares; the first 
270 shares I purchased at the time some others were 
purchasing. 

XQ42. As T understood your former answers, 
you obtained the second 270 shares in and 
1896? 

A. 1 did. 

XQ43. And you got this stock from the maker 
of the $16,000 note, did you? 

A. T got it through a foreclosure of the note by 
the bank who held it. 

XQ4. For whom vhad you indorsed, the mé 

















of the note? 
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A. Yes. 

XQ45. And this 270 shares of stock belonged to 
the maker of the note? 

A. Yes, originally. 

XQ46. And who was the maker of the note? 

A. The maker of the note was Mr, Staples. 

XQ4T. Hadn't he anything better to give you 
than this stock, or did you think that the stock 
was ample security for $16,000? 

A. It was the only security in the loan at the 
time. 

XQ4AS8. Did you not know at that time that the 
stock was not worth more than two or three dol- 
lars a share, or perhaps that it was wholly worth- 
less? 

A. Thave at no time thonglt the stock was worth- 
less, and T paid no attention whatever to the value 
of the stock at the time I paid the note, being an 
indorser, I was obliged to pay it and did it. 

XQ49. Did you count yourself as a loser of this 
amount, or did you think the stock was a fair com: 
pensation? A 

A.T didn’t think at all about it at the time. 

XQ50. You had no notion otherwise, however, 
of getting more stock of the New York Phonograph 
Company at that time? 

A, Not at that time. 

XQ51. What did you know of the New York 
Phonograph Company between the years 1895 say, 
and when you first heard of this suit in the spring 
of 1901? 

A. Tu what respect? 

XO52. Did vou suppose it was doing a renumer- 





ative business, or that ifs stock was of no value? 

A.T did consider the stock of valne. as T said, T 
always have considered the stock of value, and 1 
phased that estimate on what T believed it was en- 
titled to under its contract rights. 
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XQ53. Then certainly you would have bought the 1645 
1,500 shares at 25 cents a share? 

A. I think very likely I would have bought it if 
I had the funds in hand to do it. In fact, I think 
I would have made an extraordinary effort to se- 
cure it at that time. 

>} XQ54. Mr. Fahnestock has testified that he had 
an opportunity somewhere in the spring of 1903 to 
buy a large block of this stock at $1.75 a share, but 
he did not take it. Did you know of this opportun- 
ity? 

A. No, sir. 

XQ55. You took no pains to find out what stock 
there might be in the market for sale, I suppose? 1646 

A. I think not. 

XQ56. You thought that you really had a bona 
fide offer of $5,000 for 540 shares of this stock? 

A. I certainly did. 

XQ57. When was this offer made? 

A. It was either in December or January, I for- 
get which. 

~—_ XQ5S. In December, 1902, or December, 1903? 

A. In December, 1903, or January, 1904. 

XQ59. But how is it that you held your stock so 
firmly and at the same time did not buy any mors 
when it was selling at 1/40 of the price that you say 
you were offered? * 1647 

‘A. The reason I held my stock so firmly was that 
I believed the contract ts which the New York 
Phonograph Company in my opinion was entitled 
to, caused me to be firm in the holding. One rea- 
son why T have not bought any more of the New 
York Phonograph Company stock, as well as stocks 

which I have seen cheaper in the last year or two, 
is that my funds are pretty generally used in en- 
terprises in which T take an active interest. 

XQ60. You know that between the years 1896 





Raymond R, Wile 
Research Library 









1648 


1649 


1650 


550 Daniel I. Lewis. 


and 1901, the New York Phonograph Company was 
doing no business, I suppose? 

A. I don’t know that I could say they were do- 
ing no business; their organization was continued; 
their annual meetings were held; I attended a num- 
ber of them, and I believe they were doing all they 
could do consistently under the circumstances. 

XQ61. The fact being then, that they could con- 
sistently do nothing? 

A. I have not admitted that to be a fact. 

XQ62. Did you remain a director of the New 
York Phonograph Company from 1896 to 1901? 

A. No, sir. 

XQ63. When did you resign? 

A. I think I resigned in 1898. 

XQG64. Why did you quit the company? 

A. Because I had so many other interests that I 
not only resigned as a director of the New York 
Phonograph Company, but perhaps eight or ten 
other companies at the same time, in order that I 
could have more time to devote to interests in which 
I was much more largely interested. 

XQ65. Who represented your interests in the 
New York Phonograph’ Company after you had left 
it? 

A. I represented myself. 

XQ66. Do you know who the directors of the com- 
pany were in 1899 and 1900? 

A. I could not repeat the names. 

XQ67. Were there more than two directors of 
the company at that time? Py 

A. 1 cannot answer that question; I do not re- 
member well enough to know who were elected at 
the meetings of the stockholders at which I was 
present, nor did I follow the operations of the com- 
pany closely enough to know whether their board 
was full at all times or not. 

XQ6S. It didn’t make much difference, did it, 
whether the board was full or not? 
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A. It might have made a very considerable dif- 
ference had I known it. 

Q69. At any rate, you were willing to leaye your 
540 shares, not knowing whether there was a full 
board of directors of that company or not 

A. I do not think I considered any question of 
that kind in that way. If there wasa vacancy there, 
or more, it escaped me owing to the fact that my 
attention was called to other things. 

Q70, Afier your conversation with Mr. Edison 
in 1898, why didu’t New York Phonograph Com- 
pany bring suit to establish its rights if you thought 
Mr. Edison was not inclined to recognize them? 











A. I felt that we were not obliged to bring an ae- 
tion on any given day; I think we had given Mr. 
Edison fair notice of the violations of his contract, 
and I didn’t suppose there was an obligation on my 
part as a director to take any immediate action 
in the way of bringing a suit at law or in equity. 

XQ71. Mr. Fahnestock has testified that he, or 
some of you, considered this question and got es- 
timates from counsel as to the probable cost of such 
asuit. Did you know of any such action? 

"A. No, sir. 

XQ72. How much attention did you really give 
the matter after your visit to Mr. Edison’s place in 
New Jersey in 1898? 

A. 1 think I resigned later in the year, for the 
reasons already stated, after which I was so oe- 
cupied in other matters that T left such matters to 
the officers and directors of the company until T 
was re-elected a direetor. 

XQ73, When were you re-elected a director? 

A. I think IT have-been a director two y 
am not sure about that. The minute book is here, 
and if you would like to definitely know what dates 
T can ascertain. (Witness looks at Minute Book.) 
T served during the year 1903 and 190-4 to date. 
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XQT4. Are you able to say that the New York 
Phonograph Company would not haye sold what- 
ever rights it may have had in the State of New 
York in 1898, when you called upon Mr. Edison? 

A. The matter was never brought in that shape, 
nor was it before me as an individual stockholder. 
Jn fact, I believe there was no such thought at any 
time, certainly as far as 1 know, of offering to sell 
our rights and franchises. 

XQ tisfactory interview with 
Mr. Edison in the spring of 1898, was any action 
taken by the company respecting that interview? 

A. Not that Iam aware of, until the suit was 
begun, although there may have been other things 
done which I did not know of after leaving the 
board in 1898. 

XQ76. How did you happen to come ba 
board? 

A. I don’t remember who asked me to be a eandi- 
date for election, but some one did, and I con- 
sented to do so. 

XQ77. Your interest in the phonograph business 
has become somewhat revived? 

A. Not so much that as it was that I had more 
time to devote to it. 

XQ78. Are you acquainted with the gentlemen 
who were the prime movers in instituting this 
suit? ‘ 

A. If you mean the directors of the company, 
I am acquainted with them. 

XQ79. You were acquainted with Mr. James L. 
Andem, Major Hugh M. Funston, Mr, Lemuel 1. 
Eyans and Mr. Scott Tremain, T suppose? 

A. I knew Mr. Evaus and Major Funston prior 
to the beginning of this suit, but I do not remem- 
ber whether T had met Mr. Andem before that or 
not. 

XQSO. But was it your impression that Mr. Edi- 
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son wanted you to go into the business when you 
called on him at Orange in 1898? 

A. I don’t think I said so. On the contrary, I 
think my impressiow was that Mr. Edison did not 
expect anything of the kind. 

XQS81. So you didn’t und 
you to go into the busin 

A. I was not so impressed; on the contrary, I 
think he was as full of insincerity as anything I 
had ever witnessed. 3 

XQS2. As I understand you, you do not recollect 
that the committee which visited Mr. Edison took 
any action or made any report? 

A. I do not recollect. 

XQS83. Do you know that the New York Phono- 
graph Company in the spring of 1898 had any li- 
cense conveying any rights w! : to go into or 
continuing the phonograph bus 

A. I was always so informed they had. 

XQS4. But did you know that they had? 

A. Ido not think at that time I-had gone over 
the contracts in detail; I think my information 
came from the officers of the company, that we were 
entitled to a license for the State of New York. 

XQ85. But you did not know that they had such 
a license? 

A. Except on information. 

XQS86. Who informed you that they did have 
such a license? 

A. Mr. Haines and Mr. Fahnestock. 

XQS7T. Mr. John P. Haines? 

A. Mr. John P. Haines and Mr. William Fahne- 
stock, and before I was elected, the secretary, Mr. 
John P. Taines’ brother, Richard. 

XQSS. Were you a director in the New York 
Phonograph Company in the years 1891 and 1892? 

A. No, sir. 

XQS89. When did you come into the company? 
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A.T think in February, 1897. 

XQ90. When did you buy your first stock did 
you say? 

A. In 1890. 

XQ91. Did you take some account of the affairs 
of the company during the years 1891 and 189: 





A. I kept no written account of the affairs of 
the company, but heard from time to time through 
others who were interested concerning it. 

XQ92. Did you assume that its affairs were 
prosperous during the years 1891 and 1892? 

A. Not particularly so. I think at that time, 
if my recollection serves me right, the phonograph 
business had not developed into an extensive busi- 
ness; they were working pretty hard; I visited 
their offices in Sth avenue several times, and met 
Mr. Richard Townley Haines, who exhibited the 
phonograph and its workings to me from time to 
time in the early part after I became a stockholder. 

XQ93. What did your first lot Gf stock cost you, 
which you say you bought in about the year 1890? 

A. I think it averaged me about $30.00 a share. 

XQ94. Of whom did you buy this stock? 

A. I don't remember who it was. 

XQ9. It was bought in the open market? 

A. It was bought by a gentleman for several of 
us. I don’t remember how many shares we got, 
but I recollect I had 270 shares, 

XQ96. Did you ever hear of an accountant’s re- 
port relating to the affairs of the New York Phon- 
ograph Company in the years 1891 and 1892, 
rendered by the firm of Whitehead, Clerihew & 
Briggs? 








Mr. Hicks: Objected to as improper 
cross-examination, and a waste of time. 
A. No, sir. 
XOQ9. You say that capital could have beea 
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readily raised ‘in 1898 by the New York Phono- 
graph Company. Who would have furnished this 
capital, do you suppose? 

A. I would have joined as one. 

XQ98. But you had no opportunity? 

A. No, I do not think they were ready for it. 

XQ99. They didmt just want to,go into the 
business at that time? 

A. Not under the circumstances or conditions 
which existed at that time, as I say,” 

X.Q100. By going into business, I mean by put- 
ting new capital in at that time? 

A. I don't think it was a propitious time to 
put new capital in, without having our rights 
better defined and determined. 

XQ101. Did the New York Phonograph Cua 
pany give any consideration as to whether it might 
profitably sue the American Graphophone Com- 
pany? 





Mr. Hicks: Same objection. 


A. As far as my personal knowledge is con- 
cerned, I don’t think it has heen given serious 
thought enough to decide that question. 

XQ102. Do you think the stock of the New York 
Phonograph Company between the years January, 
1896 and January, 1901, was worth more than 25 
cents a share, or in fact worth anything? 

A. Yes indeed, at all times; much in excess of 
that in my opinion. 

XQ103. You were not looking for it at that 
price, that is at 25 cents a share? 

A. I think I have explained my situation quite 
clearly. 

XQ104. Did you know that ieee was a phono- 
graph business being done in the years 1896, 1897 
and 1898, in the State of New York? 

A. L recollect a period about that time where our 
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concern consented to suspending of our business in 
behalf of some concern, but just exactly the details 
of it I do not remember, but it seems tu me at all 
times there was a business by either the New York 
Phonograph Company or some other concern who 
had the right or did not have the right to do it in 
the State of New York. 

XQ105. But during the years 1896, 1897 and 
1898, did you or did the management of the New 
York Phonograph Company know that there was a 
phonograph business which might have been done 
in the State of New York? 

A. I think if my recollection serves me, that a 
large business was being done along there during 
those years. 

XQ106. At any rate, you are not in the dark as 
to these facts, as to the fact that there was a busi- 
ness that might have been done in the State of New 
York? 

A. I think I have answered that question by stat- 
ing that my recollection, if it serves me right, there 
was a large business done during those years, 

XQ107. But.if there was a large business being 
done in Phonograph matters in those years, the 
New York Phonograph Company was doing none 
of it? 

A. The New York Phonograph Company was do- 
ing all it could do under the civcumstanzes during 
that period. 

XQ108. But “under the cireumstances,” the New 
York Phonograph Company could do nothing? 

A. I think they did all they should have done. 

XQ109. Which was nothing? 

A. T did not say so; on the contrary, I have al- 
ways said they had done something. 

XQ110. What is your conception of “doing some- 
thing” in the phonograph business? 

A, It could be a number of things. 1 think by 
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attending to your Dusiness properly you could be 
doing a great deal; I think it was our privilege to do 
precisely what we did do. 

XQI11. Was there any money in the treasury of 
the New York Phonograph Company during the 
years 1896, 1897 and 1898? 

A. I was not the treasurer and cannot answer 
the question. 

XQ1U12. But you had assumed there was no 
money? 

A. T had not assumed anything of the kind. 

XQ113. You believe there was money in the treas- 
ury? 

A. I do not believe there was money or no money ; 
I don’t think I recollect anything about it. 

XQI14. You would have been surprised if you 
had found there was money in the treasury? 

A. I have-never said so. 


Redirect-examination by Mr. Hicks: 


RDQ1iU15. You have said that in the year 1898 and 
prior thereto, a large business was being done in 
phonographs and supplies within the State of New 
York. Now I ask you whether that fact had any- 
thing to do with your visit to Mr. Edison as a mem- 
ber of the committee in the spring of 1898? 

A. It did very considerably. 

RDQUIU6. Who was doing that business? 

A. I don't know, dealers all over the United 
States—exhibitions all over the United States at 
that time I saw myself. 

RDQU7T. But in the spring of 1898, and prior 
thereto, within the State of New York, were the 
phonographs and supplies there sold, Edison phono- 
graphs and supplies? 7 

A. I have no doubt they were; T saw them there 
advertised in windows and on machines in various 
parts of the country. 
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RDQUS. And were those phonographs and sup- 
plies furnished in the first place in the year 1898 
to the New York Phonograph Company by Thomas 
A, Edison or the National Phonograph Company, 
or any of Mr. Edison’s companies? 

A. That I do not remember about in those years; 
no, not to my knowledge. 

RDQU9. Did you regard the selling of phono- 
graphs and supplies in the State of New York in 
1898 by others than the New York Phonograph 
Company as an infringement of the rights of New 
Phonograph Company? 

A. Unquestionably. 

RNDQ120. Did you complain about that to Mr. 
Sdison in the interview of 1898? 

A. Yes, 

RDQ121. And did Mr. Edison thereupon offer 
to supply New York Phonograph Company exclu- 
sively with phonographs and supplies in the State 
of New York? 

A. Tle did not. 

RNDQ122. Did Mr. Edison or the National Phono- 
graph Company, or the Edison Phonograph Works 
or the Edison Phonograph Company, at any time 
in any way notify New York Phonograph Company 
that there was a demand for phonographs or phono- 
graph supplies within the State of New York and 
call upon New York Phonograph Company to meet 
the demand? 

A. Thelieve not, certainly not to my knowledge. 

RNQ123. If any such notification had heen sent 
taNew York Phonograph Company.counled with an 
offer to furnish the supplies to meet the demand, 
wonld New York Phonograph Comnany have been 
willing to enter npon the business? 

A, Tf they could have done so under the contract 
riehts. , 

RDQ124. Now, isn’t it the fact that at a meeting 
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of June 8, 1898, the committee which called upon 1675 
Ose Mr. Edison reported to the Board of Trustees, and 

as that you acted hairman of the meeting? 





¥s A. My memory could be refreshed if that is the 
act, by the reading of the minutes. 

















RDQI Will you refer to the Minutes of the 
S 4 ;= New York Phonograph Company and see if that is 
O- . not the fact? 
in (Witness refers to minutes.) 
nh A. In reading the minutes of June 3rd, I find 
ws that IT was chairman of that meeting, and that Mr. 
Tlaines, who as chairman of the committee that | 
* = waited upon Mr. Edison, made the report. 
Yr RDQ126. You were asked as to when you made 1676 
your contribution of 25 cents upon each share of 
stock owned by you, and I ask you if you did not 
er ‘ : make it in response to a letter reecived from the 
re executive committee of the New York Phonograph 
te Company, dated February 25, 1901? 
Mr. Buckingham: It is requested that the | 
q minutes just referred to by the witness be 
Pas 7 ~—< read upon the record. 
Fy cied Mr. Hicks: Complainant’s counsel states 
y that the minutes have twice been read upon 
the record in this snit, in the testimony of 
John P. Maines, and again in the testimony : 
of William Fahnestock. 1677 
S Mr. Buckingham: Defendant's counsel 
‘ would like to see the minute book, or the part 
at referred to by the witness. 
m Mr. Hicks: Complainant's counsel replies 
d, ‘ A : that the parts of the minute hook having 
a already been marked in evidence, are open . 
= to inspection of defendant's counsel. 
ct ; Mr. Buckingham: Defendant's counsel 
wishes to’see the book; he assumes that 
fad probably these minutes have been correctly 
; . quoted into the deposition of Mes: Tlaines a 
= ~ 
= 1 
~ 
- 
~ 
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and Falnestock, but he would, nevertheless, 
be pleased to see the minute book himself. 

Mr. Hicks: Complainant’s counsel has al- 
ready stated that the parts of the minute 
book introduced in evidence are open to the 
inspection of defendant's counsel at any 
time. Complainant’s counsel again re- 
quests defendant’s counsel fo produce the 
minute book of defendant, National Phono- 
graph Company, before the testimony is 
closed. 

Mr. Buckingham: Defendant's counsel 
just having been permitted to read so much 
of the minutes as had already been placed 
upon the record in the deposition of Mr. 
Fahnestock, typewritten pages 24-26, in - 
answer to Q42, he wishes to read the fol- 
lowing minutes relating to this subject, but 
is denied this privilege by complainant’s 
counsel, the book having heen abruptly 
taken away. Defendant's counsel under- 
stands that the matter following what has 
already been read relates to this same sub- 
ject, and that it should he open to defend- 
ant, since complainants have undertaken to 
quote from the minutes upon this specific 
subject. 

Mr. Hicks: Complainants’ counsel replies 
that the minutes of New York Phono- 
graph Company have already on several 
oceasions been placed in the hands of de- 
fendant’s counsel, and that defendant's 
counsel has unwarrantably attempted to 
make a fishing expedition through the min- 
ute book, and that seems to he his present 
purpose; for that reason, only those parts 
of the minutes to which the witness referred 
in order to refresh his recollection, has been 
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opened to the inspection of defendant’s 
counsel. 

Mr. Buckingham: Defendant’s counsel 
asks Mr. Hicks if it is not a fact that the 
minutes immediately following those ap- 
pearing in . Fahnestock’s deposition do 
immediate! ate to the same subject? 

Mr. Hicks: The parts of the minutes fol- 
lowing relate solely to the acceptance of 
the report already in evidence and to the 
appointment of another committee to form- 
ulate a plan to be reported at the next di- 
rectors’ meeting, for the continuance of the 
business. 

Mr. Buckingham: This is precisely what 
defendants wish to know about. It is ob- 
viously complainant’s duty to open up this 
part of their minute book. This is certainly 
no fishing excursion matter. 






A.-I made the contribution of 25 cents per share 
in answer to a request of the executive committee 
or officers of the company, but the date I do not re- 
collect. ‘ 


Re-cross-examination by Mr. Buckingham: 


RCQ127. Won’t you please now look at the min- 
ute book and read those minutes which follow the 
ones which were just read in your presence by de- 
fendant’s counsel, to more nearly identify these 
minutes? ¢ 

A. I will repeat as Mr. Hicks has just said, that 
these minutes relate to the appointment of a sec- 
ond committee, and to a special consideration of 
something to be done in that connection. In an- 
swer to the question I will read from the minute 
book as follows: “Mr. Lewis moved that the report 
of the committee be received and made a part of 
the minutes of this meeting; motion seconded by 
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Mr. Haines; Mr. Cheever put the question, carried. 
Mr. Haines then moved the appointment of a com- 
mittee consisting of the president, Mr. Cheever, 
Mr. Fabnestock and Mr. Lewis, to be known as the 
Reorganization Committee, to take into consider- 
ation the reduction of the capital stock and the re- 
organizing of the company’s affairs; the adjust- 
ment of the claims against Mr. Edison and others, 
and the rights existing under the agreement. be- 
tween the North American Phonograph Company, 
ag approved by Mr. Edison, and the New York 
Phonograph Company, and to formulate a plan to 
he reported at the next directors’ meeting, for the 
continuance of the business. Meeting then ad- 
journed.” 

RCQ128. What further in the minutes of the 
New York Phonograph Company do you find relat- 
ing to this subject of reorganization or to the 
affairs referred to: in the minutes which you have 
just read? ‘ 








(Witness examines minute kdok.) 


A. I find by the minutes of the company, dated 
July 7, 1898, the following: “At a special mecting 
of the Board of Trustees of the New York Phono- 
graph Company, held at its office No. 32 Park Place, 
New York City, held pursuant to notice, the min- 
utes of the special meeting of the Board of Trus- 
tees held June 3, 1898, were read and approved. 
The reorganization committee appointed at the 
meeting held June 3, 1898, reported, and on mo 
tion of Mr. Haines the report was received and or- 
dered on file, and the committee continued with di- 


rections to further report at the next meeting of* 


the Board of Trustees.” 

RCQ129. What was this report to which the min- 
utes you have just read refer? Was this report in- 
corporated in the minutes? 
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‘ied. A. The report seems to be by the minutes, merely 168% 
‘om of progress. 
ver, ‘ RCQ130. But this report was not incorporated 
the in the minutes? 
der- ‘A. The report seems to be a report of progress, 
+ re- . which report was received and ordered on, file and 
ust. 4 .= the committee continued. 
ers, RCQ131. Do you know where that report which 

be- was ordered on file is? 
ny, A. I do not. 
ork 


Mr. Hicks: Complainant’s counsel in- 
te a quires of defendant's counsel if it is not in 





the possession of defendant, wrongfully taken 4 
ad- from New York Phonograph Company. TOSS: 
Mr. Buckingham: This is all news to de- 
the 3 fendant’s counsel; he assumes that this re- 
bea port is within the possession and knowledge 
the of complainant’s counsel, and accordingly 
BYE asks for its immediate production. 
Mr. Hicks: Complainant's counsel replies 
sete ae that all such documents have been taken 
from the possession of New York Phono- 
= graph Company by persons acting in the 
5 _ interest of this defendant. He learns upon 
te inquiry that no such report is in possession 
pte of the complainant, and supposes that it is 
oa now in possession of the defendant. 4680 


o Mr. Buckingham: Defendants would be 


ved. very glad to produce this report if they had 

the it, and they regret that they have not got it. 

mo- 

“e RCQ132. Have you any recollection as to what 
di- this report which was ordered on file contained? 
ow A. I have not at present, 

RCQ133. Did it contain anything to the effect 
ait that the company was not worth reorganizing? 
‘ine A. I should judge not. 

RCQ134. But of this you are not certain? 
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A. Not entirely, but quite certain. 

RCQ135. What was the date of ‘the next min- 
utes in the affairs of the New York Phonograph 
Company, as found in this book which you have 
just read from? 

A. Thad not got over that far in the book. 

RCQ136. Won’t you look in the book and find 
out? 


Mr. Hicks: Question is objected to as im- 
proper cross-examination, witness not hav- 
ing been examined upon his direct-examin- 
ation upon any subject matter what- 
ever which would permit of the question 
now asked. 


A. November 23, 1898. 

RCQ137. So that the minute book shows nothing 
done by the company between July and November, 
1898? 

A. The minute book seems to show nothing. 

RCQ138. Briefly, what is the purport of the min- 
utes of November, 1898? . 


Mr. Hicks: The witness is instructed by 
complainant’s counsel not to read the min- 
ute book to defendant's counsel. 


A. By advice of counsel I decline to read the 
book. 


Mr. Hicks: Complainant’s counsel repeats 
the proposition that if defendant’s counsel 
will produce the minute book of National 
Phonograph Company and open it to inspec- 
tion, the minute book of New York Phono- 
graph Company would be open to his inspec- 
tion. 

Mr. Buckingham: Complainant’s counsel 
is requested to read or to explain the gener- 
al purport of the minutes which he has just 
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instructed the witness not to read, or at least 
to state whether these minutes relate in any 
way to the reorganization of the New York 
Phonograph Company or its material wel- 
fare? 

Mr. Hicks: Complainant’s counsel has no 
objection whatever to defendant's counsel 
asking the witness whether those minutes re- 
late to the reorganization committee, and if 
the minutes do so relate, to have the min- 
utes read; but complainant’s counsel does 
not intend to have the witness read the en- 
tire minute book to defendant's counsel. 

Mr. Buckingham: Defendant’s counsel is 
very much obliged for this concession and 
asks the witness to read accordingly. 


(Witness continues answer.) In looking over the 
minute hook, I find there is a communication from 
Charles A. Cheever, President, to some person not 
named, which reads as follows: 





“A special meeting of the trustees of the New 
York Phonograph Company will be held at the of- 
fice of the President of the company, 253 Broad- 
way, Room 721, on Monday, November 28, at 2 P. 
M., for the consideration of the proposed plan for. 
the reorganization of the company, and for the re- 
duction of its capital stock, for a temporary ar- 
rangement for the conduct of its business, for fill- | 
ing vacancies in the Board of Directors caused by 
resignation, for appointment of an executive com-_ 
mittee, and for consideration and action on such 
other matters as may properly be brought before | 
the board.” \ 

RCQ139. What was the result of this meeting * 
which was called for Monday, November 28, 1898, 
at 253 Broadway, if you find by these minutes? 

A. I cannot answer the question without fur- 
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ther reading into the minute book, I do not see any- 
thing at least. 

RCQ140. Have you looked for it? 

A. I have not looked further than the page upon 
which I am reading, or have just read. 

RCQ1U41. Won't you please look over the follow- 
ing pages, and see if there is any reference in the 
minutes to this meeting? 





Mr. Buckingham: Defendant’s counsel 
suggests that complainant’s counsel must be 
acquainted with this inquiry, and that he 
may very properly direct the witness to the 
minutes relating to this inquiry. 

A. As far as the immediate minutes show, there 
was no such meeting. 

RCQ1U2. Do you know whether any action was 
taken to reorganize the company, or to reduce its 
capital? 

A. I find in the minutes of November 28, it states 
aspecial meeting of the trutees, no quorum present. 

RCQU3. What was the next action taken by the 
New York Phonograph Company after this failure 
to meet November 28, 1898? 

A. I cannot answer the question, I don’t know. 

RCQ1I44. What appears to have been the next 
action so far as the minute book shows? 

A. The annual meeting for the election of trus- 
tees. 

RCQ1U45. The annual meeting of 1899, I suppose. 

A. Yes. 


Mr. Hicks: Complainant’s counsel objects 
to all this testimony, upon the ground that 
it is not-proper cross-examination, and is a 
mere fishing expedition. 





RCQUG. And by that time Mr. Evans had come 
into control of the company, hadn’t he? 
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A. Tam not well enough informed to answer that 
question. 
NCQ. But doesn’t that fact appear in the 
minutes before you? 
Mr. Hicks: Same objection. 


A. The minutes of the stockholders’ meeting 


‘would appear to show no such result. 


RCQUS. Do the minutes show that there was a 
quorum at the 1899 annual meeting? 


Mr. Hicks: Same objection. 


A. Evidently, for the reason that a Board of 
Trustees and Directors were elected. 

RCQU9. Do these minutes show that anything 
was done by the New York Phonograph Company 
or by the Board of Trustees between the years 1899 
and 1900? 

A. There seems to be a meeting held on February 
24, 1899, and there seems to be in these minutes em- 
bodied a section referring to the reorganization 
committee, which reads as follows: “The reorgani- 
zation committee appointed at the Trustees’ meet- 
ing held June 3, 1898, reported that they had no 
recommendations to make, and asked to he dis- 
charged, and on motion the report was accepted 
and the committee discharged. The President was 
requested to prepare a plan for the reorganization 
of the company, the same to be submitted at a meet- 
ing of the board.” That is all I find here relating to 
the reorganization. 

RCO. And these minutes of this meeting were 
signed by whom? 

A. By L. E. Evans, secretary of the committee. 
At the meeting of February 2th there were present 
S. F. Noyes, William Fahnestock, William Molzer, 
Charles A. Cheever, and the reference which T have 
made to the reorganization committee is correct, 
and there appears to be nothing else concerning it 
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1702 except what I have read, and the minutes are signed 
by L. E. Evans, secretary of the meeting. 
RCQ1S1L. When was the next action taken by the 
New York Phonograph Company looking to a reor- 
ganization of its affairs, if you are able to find from 
these minutes? 
A. I have examined the book up to and including 
the meeting held February 20, 1901, and find no = 
further reference to matters pertaining to the re- 
organization of the company. 
RCQ152. Did you attend the meeting which was 
called for November 28, 1898, at 257 Broadway? 
A. I think I had resigned prior to that; I think s 
1703. my resignation took place in October, 1898, and I 
attended no meetings after that. 
RCQ153. But I suppose you were aware that re- 
organization was in the air for New York Phono- 

















graph Company? 

A. It had been referred to, but no distinctive acts 
had been taken in the yatter. 

RCQ154. As I understand the minutes which you 
have read, one of the purposes for reorganization — 
was to raise more capital? 

A. Not necessarily; it might pertain to many 
other things. 

RCQ155. Do you know whether Mr. Fahnestock 
and Mr. John P. Haines also resigned at about the 
time the reorganization was proposed, that is to say, 
in the fall of 1898? 

A. It was proposed prior to that; they resigned 
T think during 1899 or 1900. 

RCQ1SG. You did not suppose that this proposed 
reorganization was because of the insolvency of the 
New York Phonograph Company? 

A. Not at all; I have never known it to be in- 
solvent. 
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Further redirect-examination by Mr. Hicks: 


RDQ157, It appearing from the testimony which 
You have just given that no reorganization of New 
York Phonograph Company took place, is it not the 
fact that New York Phonograph Company has con- 
tinued, and is acting to-day under its original or- 
ganization? 

A. It is. 


Examination of Daniel IF. Lewis closed. 


Adjourned to Thursday, April 7, 1904, at 11 
o'clock A. M. 





New York, April 7, 1904. 


Met pursuant to adjournment at the office of 
Samuel M.-Hitchcock, Standing Examiner, No. 15 
William street, New York City, at 11 o’clock A. M. 


Appearances: 
Same as on previous hearing. 
Examination in rebuttal continued. 


JAMES L. ANDEM, having been duly sworn, 
testified as follows, on behalf of complainant. 


Direct-examination by Mr. Hicks: 


Q1. You are the James L. Andem who has here- 
tofore testified in this suit? 

A. Lam. 

Q2. You have testified with reference to the local 
phonograph companies which entered into the so- 
called suspension agreement, whereby the North 
American Phonograph Company was permitted to 
sell and use phonographs and supplies within the 
territory of the local phonograph companies, and 
Task you whether you have refreshed your recollec- 
tion with regard to the loca} phonograph compa- 
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nies that made such suspension agreement with the 
North American Phonograph Company, by reading 
the testimony in this suit of Thomas R. Lombard, 
and especially his answers to XQ285, 286, 287 and 
B18? ° 

A. I have. 

Q3. Have you any reason at the present time to 
correct your testimony as to the local phonograph 
companies which made such suspension agreement 
with the North American Phonograph Company? 

A. In this respect only, that my information 
upon that subject was wholly hearsay, and indirect, 
whereas Mr, Lombard, being Vice-President of the 
North American Phonograph Company, knew pos- 
itively what companies entered into the suspension 
agreement, and he has testified definitely upon that 
point, and wherever his testimony conflicts with 
mine, his should be taken as being the authority, as 
it was a matter about which he had positive knowl- 
edge. 

Mr. Buckingham: It is suggested that the 
witness should point out specifically those 
matters in which there may be a conflict he- 
tween his, the witness’ former testimony, 
and that of Mr. Lombe 





Q4. Will you kindly comply with Mr. Bucking- 
ham’s request? 

A. After looking over the testimony of Mr. Lom- 
birrd upon that subject, I should state that the fol- 
lowing companies are those who entered into the 
agreement referred to: Alabama Phonograph Com- 
pany, Colorado, Central Nebraska, Eastern Penn- 
svlvania, Florida, Georgia, Iowa, Kentucky, Michi- 
gan, Missouri, Minnesota, Montana, Nebraska, Old 
Dominion, Pacific, Spokane, So, Dakota, State 
Phonograph’ Company of Tlinois, Texas, Tennes- 
see, Western Pennsylvania, Wisconsin, West 
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Coast and Wyoming, and I believe the Chicago 
Central also entered into such an agreement. 

Q5. But the Ohio Phonograph Company did not 
enter into such an agreement? 

A, It did not. 

Q6. Nor did the Columbia Phonograph Company, 
or the New Jersey Phonograph Company, or the 
Kansas Phonograph Company, is that correct? 

A. That is correct, they did not enter into such 
an agreement. 

Q7. Mr. Lombard, in his answer to Q87, men- 
tioned a letter given by Mr. Edison to him and Mr. 
Tate, and stated that a part only of the letter was 
in existence, and that that part bore Mr, Edison's 
signature. Have you at present in your possession 
the part of the letter referred to by Mr. Lombard? 

A. I have a part of a letter signed by Thomas A. 
Edison, which I have every reason to believe is the 
one referred to by Mr. Lombard. 

Qs. Are you acqhainted with the signature of 
Thomas A. Edison? 

A. JT am. , 

Q9, Does that letter bear the signature of Thomas 
A. Edison? 

A. It does, 

Q10. Will you read the letter to the Examiner? 

A. (Witness reads.) “Upon the plane where they 
helong have long beén recognized by me, and their 
recognition hy those without whose co-operation 
they could not be secured, furnishes a new cause 
for inspiration, and T pledge my hearty and earn- 
est support in effecting the end that is so much de- 
sired by all who are interested in the success of the 
phonograph. Yours very truly, Thomas A, Edi- 
son,” 


Mr. Buckingham: Tt is suggested that 
complainant's counsel should explain why 
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he has not produced the whole of the letter 
of which the fragment just read by the wit- 
ness purports to be a part. 

Mr. Hicks: In reply, complainant's coun- 
sel states that Mr. Lombard when examined 
in this cause, stated in his answer to QST, 
that he then had in his po: ion only the 
last part of the letter in question, the “para- 
graph with Edison’s signature to it.’ Mr. 
Lombard further stated in answer to QS9 
and 90, that the part bearing Mr. Edison’s 
signature then was among his papers in 
Chicago. The part bearing Mr. Edison’s 
signature which the witness has just read 
and identified as bearing Mr. Edison's sig- 
nature, was sent by Mr. Lombard to com- 
plainant’s counsel subsequent to the close 
of Mr. Lombard’s examination, 

Mr. Buckingham: The record, as defend- 
ant’s counsel understands it, now shows 
that even before the date of this Edison let- 
ter, the New York Phonograph Company, 
complainant herein, and many of the other 
local companies, were dead beyond the pos- 
sibility of resurrection, It may or may not 
be that the preceding part of this letter con- 
tains some pertinent statements with refer- 
ence to the then condition of the local com- 
panies; in fact, such a letter as this could 
hardly have been written without some such 
reference. Under these circumstances, it 
seems extraordinary that only a part of the 
letter containing Mr. Edison’s signature, 
with the half paragraph or sentence, should 
be all that can now be produced. 

Mr. Hicks: Complainant’s counse] states 
in reply that Mr. Lombard has testified that 
the first sheet of the letter has been lost; 
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that its whereabouts is unknown, and fur- 
ther that Mr. Lombard stated in his 
testimony the substance of the en- 
tire letter. Complainant's counsel 
would remind defendant's counsel that Mr. 
Lombard has testified that this letter was 
written by Mr. Edison for the purpose of in- 
ducing the local phonograph companies to 
enter into the suspension agreement of July 
1, 1898, and that it appears from the testi- 
mony in the making of the suspension ag) 
ment that the local phonograph compani 
were not dead; that the North American 
Phonograph Company was not dead, but that 
all the local phonograph companies, includ- 
ing the North American Company, were en- 
tering upon a new plan of conducting busi- 
ness with great hope of success, as stated by 
Mr. Edison over his signature in the part of 
the letter now produced. 

Mr. Buckingham: Mr. Lombard’s _ testi- 
mony very obviously is not entitled to full 
credit. He has testified to matters of which 
he should have known and has made state- 
ments in relation to them that the facts 
would not warrant. While perhaps not say- 
ing so in so many words, he has attempted. 
to lend the inference that the North Ameri- 
can Phonograph Comany was geeting on 
yery well during the latter part of his em- 
ployment by that company. Very clearly, 
however, the North American Phonograph 
Company was at that time insolvent, and 
wes very far from paving expenses. Under 
these circumstances, the fragment of the Edi- 
son letter here produced may very properly 
he viewed with suspicion. 

Mr. Ticks: Complainant’s counsel replies 
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that the statement just made by defendant's 
counsel with reference to Mr. Lombard is un- 
supported by any evidence in this case, and 
is in the opinion of complainant's counsel 
absolutely incorrect, it appearing that Mr. 
Lombard is the’only witn ‘ar produced 
in this case who had a competent knowledge 
of the affairs of the North American Phono- 
graph Company, and no question whatever 
having been raised up to the present time 
with reference to Mr. Lombard’s credibility, 
Mr. Buckingham: Mr. Lombard may ha 
been very careless in giving some of his tes- 
timony. This, however, does not alter the 
fact that it is grossly incorrect and mislead- 
ing. 
Mr. Hicks: Complainant’s counsel leaves 
that for the Court to determine. 

















Q11. Do you know whether in the year 1889 
there was published and circulated within the State 
of New York and elsewhere within the United 


States, in the “New York Tribune,” a letter pur- } cama’ 
porting to have been written by Thomas A. Edi- 
son? 


A. I do, there was such a letter published. 
Q12. Have you a copy of that letter as printed 
1722 in the “Tribune” in your possession. 

A. Thave. : 

Qi8. Have you the printed copy with you at the 
present time? 

A. Thave not the printed cutting or extract from 
the “New York Tribune,” but it is at the office of 
the New York Phonograph Company, and T will 

al bring it here after recess, but T have a written copy 
that I made myself of the letter, which I now pro- 
duce. 

Q14. Upon what date was the letter printed in 
the New York Tribune? 
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~ 
nt’s A. The letter itself is dated January 22, 1889, 1723 
ue and I infer was printed the next day. 
and ‘3 Q15. Will you read the letter? 
nsel A. The letter is headed, “Mr, Edison and Tis 
Mr. Phonograph. Mr. Lippincott’s Contracts Cover" 
ced the Fundamental as well as the Recent Patents,” 
dge : \ and reads as follows: 
s 
mo” - “To the Editor of the Tribune: 
wer Sir: My attention having been called to an x 
ime article in your paper of this date on the sub- 


ject of the decision of the United States Su- 
preme Court, rendered yesterday, relative to 
the duration of certain patents, and the pos- 








“ ne . 1724 
sible effect thereof on the companies now en- 
gaged in the promotion of the phonograph, by 
reason of such companies not having acquired 
ves rights under certain of my inventions, I take 
ro z this opportunity to set the matter straight by 
389 saying that all my phonograph patents, includ- 
ate ‘ ing not only those of recent date, but also the 
ted fundamental patents which are affected by this 
ur- ~ — : decision of the Supreme Court, are covered by 
dix the contracts of sale and purchase existing be- 
baad tween Mr. Lippincott, myself and the other 
: parties in interest. Myr. Lippincott provided 
in advance against this very contingency 
which has now happened by including in his 1725 
contract of purchase not only my more recent 
hee patents and future inventions, but also my ‘ 
earlier and fundamental patents. 
om : Orange, N. J., Jan, 22, 1889, 
of Thomas A. Edison.” ra 
ill Q16. Do you know whether the understanding 
PYS among the local phonograph companies in the year 
tp: 1889, as to the rights of Jesse H. Lippincott and the 
: North American Phonograph Company in the in- 
an ventions and patents of Thomas A. Edison relat- 
—_ ie 
- 
~ 
~ 
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ing to the phonograph, was in accord with the state- 
ment contained in the said letter of Mr. Edison, or 
rather, state what the understanding was? 

A, The understanding among the local phono- 
‘graph companies including the Ohio Phonograph 
Company, of which T was president, and the other 
companies who assembled annually in convention 
for the purpose of discussing these topics, was as 
stated by Mr. Edison in his letter. 

Q17. Did you in purchasing the rights for the 
Ohio Phonograph Company, for instance, rely in 


any respect upon the future inventions to be made , 


by Mr. Edison relating to the phonograph? 

A. We placed very great reliance upon the fact 
that we were to obtain all of the future improve- 
ments made by Mr. Edison upon the phonograph, 
and this was one of the inducements held out to 
investors purchasing the stock of the local com- 
panies, that they would be entitled not only to the 
phonograph in its then present imperfect state, but 
that they were entitled to all future improvements 
made by Mr, Edison during the life of the contract. 

Q18, Is the contract referred to by you the eon- 
tract of August 1, 1888, between Thomas A. Edi- 
son, North American Phonograph Company and 
Jesse I. Lippincott, Complainant’s Exhibit 103 in 
this suit? 

A. It is. 

Q19. Is there any particular clause in that con- 
tract which you had’in mind; if so, kindly read it? 

A. T refer to the Fourth clause which reads as 
follows: 








“Any invention or improvement made by the 
said Edison within fifteen years from the date 
hereof, upon the phonograph as it now exi 





Sy 


shall be assigned to the company without fur- 
ther compensation.” 
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Q20. In your dealings, as an officer of the Ohio 1729 { 
Phonograph Company, with the North American } 
Phonograph Company, under the contract whereby 
the Ohio Phonograph Company obtained the exclu- 
sive right for the State of Ohio, were any repre- } 
sentations made by’ North American Phonograph 
Company with reference to improvements upon the 
phonograph made or promised to be made by 
Thomas A. Edison? 

A. There were. 

Q21. Will you state what those representations 
were? 

A. A pamphlet was printed making a statement | 
of the invention of the phonograph and its probable | 1730 
universal use, which was circulated very generally 
among parties whom we were endeavoring to in- 
duce to invest in our stock, the price of the stock 
being $50.00 per share, and no stock of the Ohio 
Phonograph Company having been scld at a lower 
or greater figure than that. After the Ohio Phono- 
graph Company was actively engaged in business, 
between the periods of 1888 and 1897, and subse- 
quent, numerous letters were received by the com- 
pany in reply to complaints made by the officers of 
the company, at the slowness in which the improye- 
ments which they had been led to expect would be 
given to them upon the phonograph were made, 
and T have a very large number of letters of that 1781 
character in my possession, one of which is dated 
May 4, 1894, addressed to the Ohio Phonograph 
Company, Cincinnati, Ohio, by the North Ameri- 
can Phonograph Company, and signed, “C. Wal- 
cutt, Secretary,” in which they state: 














“Replying to your letter of May Ist, we beg 
to say that we regret very much if we neglected 
to acknowledge receipt of your order No. 335 
for 10 Motor phoncgraphs. The writer does 
not understand this omission, as it is the reg- 
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ular part of our routine office work to ac- 
knowledge receipts of all orders on the proper 
form. The order was duly received and placed 
on the works. They have been considerably be- 
hind our orders for machines for some time, 
which may cause some little delay. We will 
have a shipment under way at the earliest pos- 
sible moment. Yours very truly.” 


I have numerous letters running from 1888 as late 
as 1897. Another letter on the same topic dated 
July 20, 1894, addressed to the Ohio Phonograph 
Company, 163 Elm street, Cincinnati, Ohio, by the 
North American Phonograph Company and signed 
“C. Waleutt, Secretary,” says: 


“Replying to your letter of July 17th, we beg 
to say that while Mr. Edison has been working 
for a long time upon a new model phonograph, 
or in fact upon several new model phono- 
graphs, as far as we can ascertain we are just 
as far from placing any of them on the mar- 
ket as we were several years ago. I do not 
know that his new model machine has been act- 
ually purchased as yet. Yours truly.” 


Q22. Mr. Edison was President of the North 
American Phonograph Company at the date of that 
letter just read, was he not? 

A. He was. 

Q23. Do you know whether Mr. Edison’s name 
appeared upon the letter heads of the North Amer- 
ican Phonograph Company as President of that 
Company subsequent to July 20, 1894? 

A. I could not state from memory about the 
date, but I have a large number of letters from the 
North American Phonograph Company addressed 
to the Ohio Phonograph Company, in which Thom- 
as A, Edison’s name is printed as President of the 
company. 
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Mr. Hicks: Complainant's counsel offers 
in evidence the two letters just read by the 
witness, and they are marked “Complain- 
ant’s Exhibits 130, April 7, 1904, 8S. M. HL, 
Ex.,” and “Complainant’s Exhibit 131, April 
7, 1904, 8. M. HL., Ex.” Complainant’s coun- 
sel offers in evidence certified copy of an atti- 
davit signed Thomas A. Edison, and verified 
August 15, 1894, in the suit of Walter Cut- 
ting, Exr., ef al., inst the North Ameri- 
can Phonograph Co., this being the affidavit 
referred to in the session of October 21, 1903, 
and the same is marked “Complainant’s Ex- 
hibit 129, April 7, 1904, 8. M. IL, Ex.” 




















Q24. State generally what complaints were made 
in regard to the phonographs supplied by the North 
American Phonograph Company prior to July 20, 
1894, and what the imperfections, if any, in them 
were, and what difficulty, if any, there was prior 
to July 20, 1894, in securing phonographs and sup- 
plies from the North American Phonograph Com- 
pany? 

A. The local companies made numerous com- 
plaints to the North American Phonograph Com- 
pany, and in some cases charged them with bad 
faith in not giving them the improvements upon 
the phonograph and records, which they felt they 
were entitled to under the terms of their contract. 
This resulted, among other things, in the issuance 
of the circular letter to the phonograph companies, 
a copy of which I haye here addressed in that way, 
dated October 17, 1889, to the North American 
Phonograph Company, in which it says: 











“Upon the return of Mr. Edison from Eu- 
rope October 7th, we called his attention to 
various complaints received from the different 
sub-companics concerning the difficulties met 
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with in the practical use of the phonograph in 
the hands of inexperienced people, and re- 
quested him to endeayor to simplify the ma- 
chine and overcome every difficulty possible. 
Mir. Edison at once realized the importance of 
this and immediately set to work to make such 
changes in the construction of the machine as 
he thought would result in accomplishing the 
desired end. We take pleasure in announcing 
to you that he has made radical changes in the 
instrument, and of such importance that we 
authorized the factory to change all machines 
now on hand into the new style, and for that 
purpose we are holding back orders for ma- 
chines until about November 1st? when they 
have promised they will be able to make reg- 
ular shipments of the new type of machines.” 





And there is more upon the same subject which 
I will not read unless it is desired. Also I have 
here a report, dated January 6, 1890, made to 
the Board of Directors and stockholders of the 
Ohio Phonograph Company, by Mr. C. B. Pidlar, 
in which he says, among other things, showing the 
diffienty the local companies were having in pro- 
moting their business: 


“JT regret to say that from lack of experience 


a mistake which has proved a grievous one was * 


made in the first place by our allowing motor 
phonographs to go out to the public for use as 
a business machine, as it has been found that 
out of the entire number of motor phonographs 
placed in business houses for the purpose of 
receiving dictation, all have proved an utter 
failure with the exception of in one or two in- 
stances.” 


And he enlarges upon that point. Tle says fur- 
ther on: 
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“Aside from the battery, the complaint 
comes from users of the phonograph for busi- 
uess purposes (in case of both the motor 
and treadle form, old style) that the unevennes 
attending the cutting off of the old record pre- 
paratory to giving a new dictation, causes a 
very serious Joss of time and requires very 
delicate and nice manipulation on the part of 
the user, which added to the frailty of the cyl- 
inder itself and its liability to breakage, makes 
the Phonograph objectionable as a business 
machine, Again the phonograph is a failure as 
a business machine,.as demonstrated by my ex- 
perience from the fact that it is too delicate in 
itsold form to he reliable, The manner in which 
the recording and reproducing stylus were at 
tached to the old-style instrument caused them 
to be a nuisance in the hands of the ordinary 
user, from the fact that the needles were con- 
stantly becoming detached from the diaphragm 
and this occasioned great relay to the user, and 
he necessarily would have to send the dia- 
phragm to this office for repairs, his instru- 
ment Iving idle and ureless during that time, 
This kind of thing repeated becomes tiresome, 
and users will resort to some other means of 
disposing of their mails, rather than be trou- 
bled in this way.” 




















He says further on: 


“In conclusion I will say with regard to the 
phonograph, that with the exception of but one 
or two users of the instrument as a business 
commodity, we have not a phonograph out that 
is giving satisfaction, and the battery question 
with those who are using motor phono- 
graphs for amusement purpeses is still a very 
serious and troublesome one to us.” e 
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The report is a very lengthy one, and is based 
upon Mr. Fidlar’s experience as manager of the 
Ohio Phonograph Company, in endeavoring to 
place with the public machines which the North 
American Phonograph Company was supplying, 
and which the Ohio Phonograph Company claimed 
for a number of years subsequent to this time, did 
not contain the improvements which under the 
promises held out by the North American Phono- 
graph Company and the terms of its contract, they 
were entitled to. These same difficulties pursued 
all the Jocal phonograph companies in their endeav- 
ors to carry on their business up to the time that 
the North American Phonograph Company was put 
in the hands of a receiver by Mr. Edison, Subse- 
quent to that time, the improvements that the local 
companies had been asking for, and which for some 
reason seemed to have been withheld, were then put 
upon the instruments which were placed with the 
public, through Mr. Edison and his infringing com- 
panies, in the territories owned by the local phono- 
gvaph companies. If the local phonograph compa- 
nies had been able to obiain the improvements they 
had been promised, and which were promised also 
in their contracts, they would all of them in my 
opinion have been able to successfully carry on 
their business and make money and declare large 
dividends to their stockholders. But as these im- 
provements were withheld from them, and the com- 
panies were unable to get them as requested, it was 
not until the improvements which had been held 
hack were given to the agents of Mr. Edison and the 
National Phonograph Company, after the organiza- 
tion of that company. that the machines were ac- 
ceptable to the general public. 

O25. In what vears did von state in your pre- 
vious testimony that the Ohio Phonograph Com- 

“pany declared a dividend? 
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A. The Ohio Phonograph Company declared a 
dividend in the year 1892, and another in 1893, or it 
imay have been 1893 and 1894, I could not say from 
memory at present, but two successive years at any 
rate. 

Q26. Referring to Complainant’s Exhibit 17, to 
refresh your memory, do you know whether the 
North American Phonograph Company in its early 
history, declared dividends? 

A. [have no personal knowledge of a declaration 

of a dividend by the North American Phonograph 
Company, except by general hearsay and the doeu- 
ment referred to. 
Do you know of any refusal on the part of 
the North American Phonograph Company to fur- 
nish spring motor phonographs, and if so, prior to 
what date? 

A. The only spring motor that I recall made by 
the North American Phonograph Company and 
supplied to the local companies, was one attached 
to a machine which would enable an agent to visit 
parties at their places of business and use a spring 
to wind it up and reproduce the dictation, thus 
obviating the necessity of carrying a heavy storage 
battery to be attached to the phonograph for that 
purpose, I know of no refusal, for the reason that 
there were no such things as spring motor phono- 
graphs during the existence of the North American 
Phonograph Company, as are generally known to- 
day for reproducing records. 

Q28. In the deposition of Cleveland Waleutt in 
this case, in answer to Q21, he says: “Of course, 
these spring motors were not put into gene use 
immediately after the failure ef the North Amevi- 
can Phonograph Company. As T have already 
stated, at that date several types of spring motors 
were made by some of the different sub-companies, 
for instance, the Pacific Phonograph Company, the 
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Kansas Phonograph Company, and later by the 
United States Phonograph Company of New Jer- 
sey, Which was an independent company, not or- 
ganized under the North American Phonograph 
Company. These spring motors made at that time 
were either very expensive or unsatisfactory, 
but they were gradually improved and reduced in 
price, until finally they were practically perfect, 
and to all intents and purposes were the only 
things used except by the professional record mak- 
ers who made records to sell.” Is that statement of 
Mr. Waleutt’s substantially correct, as far as you 
know? 

A. It is, but the Ohio Phonograph Company never 
had a spring motor or were able to obtain one 
from the North American Phonograph Company. 

Q29. Why is it that the North American Phono- 
graph Company did not supply spring motor phono- 
graphs to the local phonograph companies if they 
were in existence before the insolvency of the North 
American Company? 

A. Thave always understood that Mr. Edison did 
not approve of the use of a spring motor in connec- 
tion with the phonograph, on the ground that per- 
fect reproductions of musical cylinders could not 
be had in that way, and I also understood that it 
was because of his opposition to them that the 
North American Phonograph Company never put 
them out. 

Q30. Subsequent to the failure of the North 
American Phonograph Company do you know of 
any steps taken by Mr. Edison or the National 
Phonograph Company to prevent the use of the 
spring motor in connection with the phonograph? 

A. Ido. In order to operate a spring motor with 
a phonograph it was necessary to have the phono- 
graph top attached to it, the phonograph top is 
really the whole of the phonograph except the mo- 
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tor portion of it; the standard machines that we 
had in Ohio were phonographs with electrie mo- 
tors. When we succeeded in obtaining from vyari- 
ous sources some spring motors, it was necessary 
to detach the electrie motor part and use the top of 
that phonograph to attach to the spring motor, In 
our effort to supply the demand for spring motor 
phonographs, we therefore ordered only what is 
known in the trade as “phonograph tops,” which 
we attached to the spring motors and made spring 
motor phonographs. I have here a letter from the 
United States Phonograph Company, Newark, 
N. J., dated May 24, 1897, addressed to the Ohio 
Phonograph Company in which they say: 








“Replying to yours of the 22nd, will say that 
while slot machine tops have never been sold 
or listed separately by the factory, your re- 
quest seems to us a reasonable one, and we 
will take the matter up with the Orange people 
this afternoon. Tf they supply the tops at all 
it will be with an equipinent of automatic 
speakers, Some time ago, and we think you 
were duly advised at the time, the works shut 
down on supplying bodies, as they found that 
the bodies were being used to equip second 
hand motors which dealers then put out as new 
machines, and to equip spring motors of vari- 
ous patents also being put out as Edison ma- 
chines. You will hear further from us as soon 
as we can get information.” 


I will say in explanation, that the bodies referred 
to are the same as tops, as T have described. 

O31. The works referred to in that letter was? 

A. The Edison Phonograph Works. 

082. And through whom was the Edison Phono- 
graph Works selling in May, 1897? 

A. Through the United States Phonograph Com- 


1753 





1h54 


1755 





Raymond R. Wile 
Research Library 


© 





1756 


1757 


1758 





5 James L. Andem. 


pany for one, the United States Phonograph Com- 
pany owing to its location at Newark and nearness 
to the works at Orange, seemed to be able to supply 
phonographs and parts much more quickly than 
any other concern in the business. 

Q33. But the United States Phonograph Com- 
pany obtained its Edison apparatus in the first in- 
stance from the National Phonograph Company, 
did it not? 

A. I suppose it did. 

Q34. Is it not a fact, then, that in May, 1897, it 
was impossible to secure from the Edison Phono- 
graph Works or the National Phonograph Com- 
pany, Edison phonographs equipped with spring 
motors? 

A. It was, except through the United States 
Phonograph Company. 

Q35. But the United States Phonograph Com- 
pany in this letter of May 24, 1897, states that the 
Edison Phonograph Works had shut down on sup- 
plying bodies as they found that the bodies were be- 
ing used to equip second-hand motors, and to equip 
spring motors of various patents, also being put out 
as Edison machines. Kindly explain what was the 
course of business of the Edison Phoriograph Works 
and the National Phonograph Company, with refer- 
ence to spring motors at that date? 

A. The United States Phonograph Company 
made the first suecessful spring motor and as I un- 
derstand, supplied them under some arrangement 
to the National Phonograph Company, who at- 
tached the phonoeranhs or parts or bodies, or what- 
ever they were called, and then the machines were 
complete spring motor phonogravhs. Owing to the 
intimate relations between the United States Phon- 
aeraph Comnany and the National Phonoeranh 
Company and the Edison Phonoeraph Works, it 
was found that if local phonograph comnanies de- 
sired to have orders filled for spring motor phono- 
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graphs, they must place them with the United | 1759 
States Phonograph Company, and the Ohio Phono- 
graph Company became a purchaser in that way of 
a large number of spring motor phonographs, fully 
equipped, as they were unable to obtain the bodies 
or tops of phonographs to attach to a spring motor 
which they themselves had made for the purpose. 
Q36. The letter of May 24, 1897, then means, as 
T understand you, that the Edison Phonograph 
Works and the National Phonograph Company had 
shut down on supplying phonograph bodies to any 
person or company other than the United States 





A. Iso understand it. 1760 

Q87. And the local phonograph companies an 
May, 1897, then could not have obtained from the 
National Phonograph Company, as I understand | 
you, a spring motor phonograph? ’ 

A. They could not. 

Q388. Nor in 1X 1897, could a local phono- 
graph company obtain from the National Phono- 
graph Company a phonograph body? 

A. It could not, as the letter states. 

Q39. Referring now to the letter of July 20, 1894, 
written to the Ohio Phonograph Company by the 
North American Phonograph Company, already in 
evidence, did the North American Phonograph 1761 
Company furnish the new model phonographs men- 
tioned in that letter, prior to the time that the com- 
pany went into the hands of a receiver in August, 
18942 








Mr. Buckingham: Obieeted to unless it is 
made to appear what this new model phono- 
graph was. 

A. 1 dow’t think it did, but T could not say posi- 
lively, 
Q40. Were you receiving phonographs from the 
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North American Phonograph Company during the 
year 1894? 

A. We placed orders for phonographs with the 
North American Phonograph Company up to the 
time that the company went into the hands of the 
receiver, and all of our orders for a period of nearly 
six months before that time were very greatly de- 
layed in shipment and in some cases not supplied at 
all. 

Q41. This letter was written on July 20, 1894, 
and a month previous to the time when the North 
American Phonograph Company went into the 
hands of a receiver. What T want to know is 
whether during the period of that month the new 
mode] phonographs were put out? 

A. I do not remember. 


Mr. Buckingham: Defendant’s counsel 
asks complainant's counsel to state what 
the new model phonograph was or what 
characterized it from the old model phono- 
graphs, 

Q42. Did you during that month see any new 
model phonograph put out by the North American 
Phonegraph Company? 

A. We were seeing new model phonographs being 
put ont from time to time, but I am unable to dis- 
tinguish that particular one from any other. 

Q43. Was any marked improvement made in the 
phonegraphs supplied to the local phonograph com- 
panies ahout July 20, 1894, to your knowledge? 

A. There were various improvements made from 
time to time, but the dates after the lapse of ten 
years, I cannot recollect. y 

Q44. In the letter of July 20, 1894, it is said: “We 
do not know that this new model machine has been 
actually purchased or not.” What is meant, if you 
know, by “actually purchased”? 
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A. I understand that to mean that a machine 
had to be officially accepted by the North Ameri- 
can Phonograph Company, or purchased before it 
was considered a machine which could be ordered 
or supplied to the local phonograph companies. 

Q45. Can you state at what date the first con- 
tribution of 25 cents per share was made by the 
stockholders of the New York Phonograph Com- 
pany, with reference to this suit? 

A. It was made the latter part of February, 1901, 
and during the month of March. 

Q46. And were the stockholders of New York 
Phonograph Company in February, 1901, all noti- 
fied of the pendency of the suit? 

A. All stockholders of record were notified of 
the proceedings instituted. 


Adjourned to 3 P. M. same day. 


Met pursuant to adjournment at 3 P. M., same 
day, with same counsel present. 


Examination of JAMES L. ANDEM, continued: 
By Mr. Hicks: 

Q47. You have produced now, after recess, the 
clipping in your possession from the “New York 
Tribune,” setting forth the letter signed “Orange, 


N. J., Jan. 22, 1889, Thomas A. Edison”? 
A. T have. 


Q48. And this is the letter which you have read . 


into the record? 

A. Yes. 

Q49. And have you correctly read the letter into 
the record? 

A. I have. 

Q50. You also have, have you not, the article in 
the “Tribune” referred to in Mr. Edison's letter? 
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A. I have. 

Q51. And that article is dated January 21, 1889, 
is it not? 

A. It is. 

Q52. It refers to the decision of the Supreme 
Court of the United States, rendered January 21, 
1889, in the patent case of the Bate Refrigerator 
Company against Ilammond, under Section 4887 of 
the Revised Statutes, does it not? 

A. It does, 

Q53. Have any contributions been made by the 
stockholders of New York Phonograph Company 
upon the shares of stock held by them sineé Ieb- 
ruary 25, 1901, and in addition to the first contri- 
bution of 25 cents a share with reference to the 
prosecution of this suit? 

A. Yes, there have been subsequent contributions. 

Q54, After the beginning of this suit by the fil- 
ing of the bill, did the succeeding board of New 
York Phonograph Company from time to time give 
their attention to the prosecution of this suit? 

A, They did. 

Q55, Was the contract whereby you were author- 
ized to take steps toward enforcing the rights of 
New York Phonograph Company on behalf of the 
company, formally ratified by a subsequent board 
of trustees? 

A. It was, on the 12th of June, 1902; it was rati- 
fied by the Board of Trustees. 

Q56. At the last election of trustees of the New 
York Phonograph Company held at Tarrytown, in 
February, 1904, was any issue made as to continu- 
ing in power the Board of Trustees in favor of the 
prosecution of this suit? 

A. There was a contest at Tarrytown. 

57. What action did the stockholders of New 
York Phonograph Company take prior to the elec- 
tion in February, 1904, to secure the re-election 
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of the Board of Trustees favorable to the prosecu- 1771 
18%~, tion of this suit? 
A. They deposited their stock with the First Na- 
tional Bank of the City of New York, and signed 


preme an agreement by which they authorized Mr. Wil- 
ry 21, liam Fahnestock and myself to cast their votes at 
erator < > the annual meeting in favor of the continuance of 
ssi of the suit. 


Q58. Were all the votes cast in favor of the suc- 
cessful ticket in February, 1904, cast upon shares 





vy the held by stockholders in fayor of the continuance 
npany of this suit? 
4 PCb- a A. They were. 
sontri- Q59. Defendant has put in evidence a certified 4779 
to the copy of the record in the suit of Helm against 
American Graphophone ‘Company, Columbia 
ations. Phonograph Company General, and New York 
he m- Phonograph Company. By whom did New York 
t New Phonograph Company appear in that suit? 
\e give A, By Louis Hicks. 
2 . Q60. Did New York Phonograph Company file < 
pe —, an answer to that suit? 
uthoy- ‘ A. They did. : 
of Q61, Was New York Phonograph Company in 
any way represented in that suit by Elisha K. 
Camp? : : 
A. It was not. "4973 
5 rede Q62. Did you or any officer of the New York 
bad Phonograph Company know of the answer inter- 
le New posed jin that suit on behalf of the American Gra- 
wn, in phophone Company and Columbia Phonograph 
yutinu- “Company General, at the time of or prior to the 
of the time of filing that answer? 
re A. I did not, and I do not think that any of the 
other members of the Board knew about it. ‘ 
tf New Q63. I call your attention to paragraph 24 of . 
he lee: the said answer, and ask you whether the allega- 
lection = tions of that paragraph beginning “Defendants 
<- ee 
- 
- 
- 
~ 


Raymond R. Wile 


Research Library 





© 


1775 


1776 


392 James L. Andem. 


have been advised and believe and therefore aver, 
that on July 1, 1893,” and closing with the words 
“the provisions of said alleged contracts set out 
in Schedule ‘B’ and ‘A,’” are true in point of 
fact? 

A, They are not—they are not true. 

QG4. That answer appears to have been verified 
on July 6, 1903. Will you state what places of 
business New York Phonograph Company had on 
that date? 

A. The principal office of the New York Phono- 
graph Company on that date was at No. 140 Nas- 
sau street, where they had been located for about 
two years; also the meetings of the Board of Trus- 
tees were held at the office of the treasurer, Mr. 
Fahnestock, at No. 2 Wall street, and the New 
York Phonograph Company also had a depot of 
supplies at No. 53 East 11th street. 

Q65. What office, if any, had New York Phono- 
graph Company at Tarrytown, N. Y. 

A. Its principal office was at Tarrytown, N. Y., 
where annual meetings were always held. 

Q66. And has New York Phonograph Company 
continuously paid rent for its office at Tarrytown, 
N.. ¥. 

A. It has, 

QG67. Was Elisha K. Camp in any way author- 
ized by New York Phonograph Company to make 
any allegation or to represent it in any way in the 
said Helm suit? 

A. He was not. 

QG6S. Did you or New York Phonograph Com 
pany make any protest against the untrue and in. 
correct statements set forth in said Paragraph 24% 


Mr. Buckingham: Objected to as unduly 
presuming the untruthfulness of the state- 
ments contained in the answer of the Helin 
suit. 
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Mr. Hicks: The witness has already testi- 1777 
fied that the allegations contained in that 
paragraph are untrue and the record in this 
suit conclusively proves that the allegations 
are untrue, 

Mr. Buckingham: The statements of com- 
is > plainant’s counsel are objected to as con- 

A : trary to what appears in this record, Com- 
plainant’s vice-president, Major Funston, 
has already testified in effect that the New 
York Phonograph Company was defunct at 
the time of and prior to the bringing of this 
suit. 

Mr, Hicks: Complainant's counsel replies 1778 
that false statements by defendant’s counsel 
in reference to the record in this case cannot 
change the evidence, 

Mr. Buckingham: Defendant’s counsel 
asks Mr. Hicks if he is not aware that Major 
Funston, the present vice-president of 

sag? complainant, has not testified that the New 

) ! ; York Phonograph Company at the bring- 

: ing of this suit, or just prior thereto, was de- 
funct? 

Mr, Hicks: Complainant’s counsel refuses 
to continue the absurd conversation which 
defendant’s counsel seeks to carry on. 1779 


A. As soon as the matter was discovered, I made 
a written protest to Mr, Camp against the untrue 
statements that had been made in the answer, and 
several members of the board endorsed and ap- 
proved of my remonstrance in writing, and all of 
them did verbally. 

Q69. Ave you familiar with the suit brought by 
William Carman against New York Phonograph 
Company? . 

A. Tam. 
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70. In that suit Carman sought to obtain leave 
to commence an action for the dissolution of New 
York Phonograph Company, did he not? 

A. He did. 

Q71. Did he succeed in obtaining such leave? 

A. He did not, the case was heard and decided 
against him in the lower courts, and upon appeal 
the case was dismissed by the Court of Appeals. 

Q72. And the answer of the American Grapho- 
phone Company in the Helm suit to which you have 
just referred in your testimony was put into the 
record in the Carman application for the leave to 
begin a suit for the dissolution of New York Phono- 
graph Company, was it not? 

A, It was. 

Q73. So that that answer was before Justice 
Dickey and the Appellate Division and the Court 
of Appeals of the State of New York, was it not? 

A. I so understood. 

Q74. The grounds upon which said application 
was made and denied, were, were they not, “that 
said corporation has remained insolvent for at least 
one year past; that it has neglected and refused, 
for at least one year past, to pay and discharge its 
notes and other evidences of debt; and that it had 
suspended the ordinary and lawful business for 
which it was incorporated for at least one year 
past”? 

A. They were. 

Q75. Were any of those grounds true? 

A. They were not any of them true. 

Q76. Do you know in whose interest the said ap- 
plication of William Carman for leave to bring 
such suit was brought? 

A. From the fact that.the attorneys employed 
were the same who were employed in other cases 
for the Edison companies and Thomas A. Edison, 
I assume that it was brought in the Edison inter- 
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ests, as the facts all indicate that, and T am satis- 
fied that it was directly brought in the interest of 
Thomas A, Edison and his companies. 


Mr. Hicks: Complainant offers in evi- 
dence the following Letters Patent in the 
United States granted to Thomas A, Edi- 
son: ; 
of May 8, 1888; 
of May 8, 18 
of July 31, 1888; 
of April 2, 1889; 
of November 12, 1889; 
of June 17, 1890; 
of October 18, 1892; 
of October 18, 1892; 

“ 499879, of June 20, 1893; 

“ 667662, of February 5, 1901; 
“ 713209, of November 11, 1902; 
“ 382414, of May 8, 1888; 

“ 382416, of May 8, 1888; 
382417, of May 8, 1888; 

“ 382419, of May 8, 1888; 
393462, of November 27, 1888; 
“ 393463, of November 27, 1888; 
“ 393464, of November 27, 1888; 
“ 393465, of November 27, 1888; 
“ 393466, of November 27, 1888; 
“ 393966, of December 4, 1888; 
“ 393967, of December 4, 1888; 
“ 393968, of December 4, 1888; 
“ 394105, of December 4, 1888; 
“ 394106, of December 4, 1888; 
“ 397280, of February 5, 1889; 
“ 400647, of April 2, 1889; 

“ 400648, of April 2, 1889; 

“ 400649, of April 2, 1889; 

“ 400650, of April 2, 1889; 


. 882418, 
« 382462, 
« 386974, 
« 400646, 
“ 414761, 
« 430278, 











“ 484584, 
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“ 414759, of November 12, 1889; 

“ 414760, of November 12, 1889; 
4 “ 430274, of June 17, 1890; 

“ 430276, of June 17, 1890; 

“ 430277, of June 17, 1890; 

“ 430570, of June 17, 1890; 

“ 448780, of March 24, 1891; 

“ 448781, of March 24, 1891; “< 

“ 450740, of April 21, 1891; 

“ 453741, of June 9, 1891; 
of December 29, 1891; 
“ 484582, of October 18, 189: 
«“ 484585, of October 18, 1892; 
“ 513095, of January 238, 1894; 
“ 518097, of January 23, 1894; 
“ 667202, of February 5, 1901; 
“ 676225, of June 11, 1901; 


and same are marked “Complainant’s Ex- 
hibit No. 182, Edison Patents, April 7, 1904, 
8S. M. I, Ex.” 

Mr. Buckingham: Defendant’s counsel 
notes the fact that these patents come into 
the case out of time. They should have been 
offered in complainant’s prima facie ease, 
so that defendants might have offered such 
proofs in relation to them as they might. 
have thought necessary. Defendants, how- 
ever, will not now object to the introduction 
of these patents, if it be understood that they 
may have reasonable time to consider them 
after defendant closes his rebuttal, and to 
offer such proofs as to defendants may seem 
necessary, 

Mr. Hicks: Complainant’s counsel replies 
that this suit is a suit based on contract and 
is not a patent snit; that defendant has en- 
deavored to show in its testimony that the 
commercial success of the phonograph has 
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been due almost entirely to recent improve- 1789 
= 3 ments; it appears from the testimony of de- 
3 fendant’s witness Schermerhorn, that Na- 
tional Phonograph Company is putting out 
machines and records marked or labelled as 
being made under the patents of Thomas A. 
. \ Edison, granted at dates corresponding with 
7 the dates of the patents now offered in evi- 
: dence, and the patents now offered in evi- 
dence are offered for the purpose of showing 
what are the patents of Thomas A. Edison 
referred to in the testimony of the witness 


me Schermerhorn, and which according to 
Schermerhorn’s testimony are the Edison 1790 
patents in use to-day by the Edison Phono- 
graph Works and the National Phonograph 

‘ Company. 

bed Mr. Buckingham: Defendant’s counsel 
as already stated, will not object to the in- 
troduction of these patents, if defendants 
are to be given sufficient time to produce 

af additional proofs in relation to them. De-- 

w fendanis object to the introduction of these 
patents at this time. This objection, how- 
ever, will be withdrawn if defendants are 
permitted by complainant’s counsel or e 
court, some reasonable time to consider 1791 

° these patents and to offer proofs in relation 
to them. 

Adjourned to April &, at 11 o’clock A. M. 
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James L, Andem. 
New York, April 8, 1904. 


Met pursuant to adjournment at the office of 8. 
M. Hitchcock, Esq., Standing Examiner, ab) Wil- 
liam street, New York City, at 11 o’clock A. M. 


Present—Counsel as on previous day. 

Direct-examination of JAMES L. ANDEM, con- 
tinued: 

By Mr. Hicks: 


Q77. I show you a publication entitled “The 
Phonographic News,” and ask you to state whether 
that was published by you? 

A. This magazine called “The Phonographic 
News” was published to the Ohio Phonograph Com- 
pany of Cincinnati, and the issue you show me is 
for May and June, 1895. 

Q78. Referring to page 14 of this issue for May 
and June, 1895, does anything appear thereon in 
regard to the spring motor Edison Phonograph? 
If so, kindly read it? 

A. There is a paragraph on the page referred to 
which says: “The Spring Motor Edison Phono- 
graph is giving such excellent results in the hands 
of experienced exhibitors, both in concert work and 
for general exhibition uses, that we are able to 
give it an unqualified indorsement. We have 
placed large numbers of them this season,” 

Q79. Does the statement in that paragraph ac- 
cord with your recollection? 

A. It does, 

QS80. It is the fact then, is it not, that prior to 
May and June, 1895, Spring Motor Edison Phono- 
graphs were giving excellent results and large num- 
bers of them had been placed that season? 

A, That is so stated and that is the fact. 

QS81. From whom were the Spring Motor Edison 








Raymond R. Wile 
Research Library 





04. 
’ ~ 
fs. 
Vil- 


- 
con- 


The 
thei 


yhie 
‘om- 
e is 
- 
May 
iin 
ph? 


d to 
wo 
ono- 


r to 
ong 
Mum 


ison 


- 


James L. Andem. 599 


Phonographs referred to in the paragraph ob- 
tained? 

A. The Ohio Phonograph Company obtained all 
that they procured from the United States Phono- 
graph Company, licensee of the New Jersey Phono- 
graph Company, of Newark, N. J. 

QS82. The Edison Phonographs to which the 
spring motors were attached, to which you have re- 
ferred, were they Edison phonographs that had 
uniformly been manufactured by the Edison Phono- 
graph Works? 

A. They were. 

Q83. Now referring to page 15 of the same issue 
of the Edison Phonographic News, did you make 
any answer to a correspondent with reference to 
the spring motor Edison phonograph, and if so, 
kindly read it? 

A. I find’on page 15 of this number of the Edison 
Phonographic News, the following: 


“C.F. B. The Spring Motor Edison Phono- 
graph being more simply constructed than the 
electric motor, is less liable to get out of order. 
There is no cost of maintaining—no batteries, 
brushes or other electrical parts to be re- 

- newed.” 


QS4. Now, on the same page 15, do you find any 
other reference to | Spring Motor Edison Phono- 
graphs? 

A. I notice another paragraph at the bottom of 
the same page, which reads as follows: 


“Spring Motor Edison Phonographs seem. to 
be more in demand than other styles. The kind 
we are now selling reproduces music cylinders 
perfectly and will record well also.” 


Q85. Did you make any statement on the same 
page 15 of that issue of the Edison Phonographic 
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News, with reference to Mr, Edison’s improvements 
in the phonograph? 

A. Yes, on the same page 15, under the head of 
“Answers to Correspondents,” I find the following: 


“Vv, C, H. Most of Mr. Edison’s promised. 
improvements in the phonograph will be in the 
nature of attachments to the present form of 
machine, and can be added at small cost when 
offered to the public. You need not delay pur- 
chasing the present type of machine, fearing 
it will be entirely superceded. Its motor 
power cannot be improyed upon.” 

Q86. I show you a copy of a publication entitled 
“The Phonogram,” and ask you to state its date and 
if you are familiar with it? 

A. The copy handed me is the copy of the monthly 
publication called “The Phonogram,” Vol. 8, No. 1, 
for January, 1898. I am familiar with this publica- 
tion. 

Q87. By whom was the “Phonogram” published? 

A. It was published by Miss MeRae of New York 
City. 

Q88. Under the auspices of any company? 

A, Under the auspices of the North American 
Phonograph Company, and is the official organ of 
the phonograph companies in the United States, as 
announced in the heading. 

Q89. Do you find any advertisement of New 
York Phonograph Company in the January, 1893, 
issue of the “Phonogram?” i 

A. Yes, on the first page, under the ®ible of Con- 
tents, is a half or 84 page advertisement of the 
New York Phonograph Company, of 257 Fifth ave- 
nue, New York City. 

Q90. Kindly read the advertisement? 

A. “The New York Phonograph Company, 257 
Fifth avenue, New York City. Phonographs and 
graphophones rented for business purposes, for 
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family use and for exhibitions. Please note the fact 
that bankers, brokers, lawyers, stenographers, mer- 
chants, physicians, typewriter operators, and other 
professional business men find these instruments 
indispensable, and enable them to get out their cor- 
respondence and other matter in half of the time 
formerly required. In the family circle and for pub- 
lic entertaining, these machines are an endless 
source of pleasure. Music of all kinds is faithfully 
reproduced and the voices of friends, professional 
singers, and instrumental musie of all kinds can be 
stored up and repeated on these instruments as 
often as desired. Call and hear these instruments, 
or send for circulars, pamphlets and terms.” 

Q91. It appears from the advertisement which 
you have just read, that New York Phonograph 
Company was offering on rental phonographs ane 
graphophones for business purposes; 1 ask you now 
to turn to page 6 of the same January, 1893, issue 
of the “Phonogram,” and state whether the North 
American Phonograph Company was offering the 
Edison phonographs for sale? 

A. There is an advertisement on page 6 of the 
same publication by the North American Phono- 
graph Company, offering Edison Phonographs for 
sale. 

Q92. Please read it? 

A. The advertisement reads as follows: 




















“Edison phonograph for sale in all States ex- 
cepting the States of New York and New Jersey. 
Commercial outfits, Exhibition outfits, Nickel-in- 
the slot outfits, outfits for home entertainment. 
Blank cylinders and eylinders with musical and 
other selected records. For prices, terms, &e., ad- 
dress The North American Phonograph Company, 
Edison Building. New York. Masonic Temple 
Building, Chicago.” 
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Q93. Can you state whether in January, 1893, 
most of the sub-phonograph companies had recent- 
ly entered into the Suspension Agreement with the 
North American Phonograph Company 

A. Yes, at that date the Suspension Agreement 
with the local phonograph companies was in force. 

Q94. T show you a letter dated January 17, 1890, 
and ask whether it was received by the Ohio Phono- 
graph Company from the North American Phono- 
graph Company? 

A. Yes, this letter was received by the Ohio 
Phonograph Company. 

Q95. Will you kindly read it? 

A. (Witness reads.) 


“Circular Letter No. 16. 








“Office of the North American Phonograph Com- 
pany and Je H. Lippincott, Sole Licensee 
of the American Graphophone Company, 
160, 162, 164 Broadway, 


January 17, 1890. 





To the Phonograph Companies: 
Gentlemen: 


The attention of phonograph companies is called 
to the catalogue of musical phonograms issued 
by this company a few days since, and the sug- 
gestion is made that they use them for distribu- 
tion t& the public; that before doing it they have 
printed on the catalogue something like this : 


‘These phonograms can only \be obtained 
from the Phonograph 
Company, which Company insert their name, 
giving their local address’ 

Yours truly, 
North American Phonograph Company, 
per A. M.” 
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Q96. Have you a copy of the catalogue of the 
North American Phonograph Company referred 
to in the said letter of January 17, 1890? 

A. I have such a catalogue, 

Q97. Will you read the title page and announce- 
ment, and state the headings of the various kinds 
of musical records set forth in the catalogue? | 

A. “Catalogue of Musical Phonograms for the 
Phonograph, issued by the North American Phon- 
ograph Company, owners of the patents of Thomas 
A. Edison, for recording, perpetuating and repro- 
ducing articulate speech and other sounds, and Ex- 
clusive Agent for the Sole Licensee of the Ameri- 
can Graphophone Company, Principal offices, 160- 
164 Broadway, New York. 

First Edition, 1890,” 

On the next page I find this announcement: 
“The following list of musical phonograms we 
propose to keep in stock. This list will be added 
to from time to time, as we ascertain from the 
demand tliose most likely to become popular. We 
have also im stock a large number of phonograms 
not on this list, and parties can be furnished with 
almost any of the ‘records’ that have been sent. 
out heretofore.” The third and fourth pages con- 
tain a list of the musical selections under the fol- 
lowing headings: 

















“Brass Band, Parlor Orchestra, Cornet, 
Clarionet, Flute, Piccolo, Violin, Piano- 
Duet, Vocal and quartets.” 


Qos. I show you another letter dated July 30, 
1890, and ask whether it was received by the Ohio 
Phonograph Company from the North American 
Phonograph Company, and if so, ask you to read 
it? 

“A. Yes, the letter shown me was received by the 
Ohio Phonograph Company and is as follows: 
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“1810 “Office of the North American Phonograph 
Company and Jesse H. Lippincott, Sole Li- 
censee of the American Graphophone Com- 
pany, 160, 162 & 164 Broadway, 

New York, July 80, 1890. 
“Dictated to and Transcribed from the 

* phonograph. : 

“To the Phonograph Companies, 

Gentlemen: 

We beg leave to call your attention to a 
record of a phonograph for 14 days in the 
offices of three concerns in this City, who are 
controlled by the same head 


aeht Letters, Lines. Words, Cylinder 
Surfaces 
. Used. 
The Works, 510 3,768 39,405 83 
B. & Co. 363 2,166 29,691 93 
Mr. T’s office, 445 4,834 29,7138 113 


Note: In ‘Letters’ record of Mr. T’s office there 
should be included two long documents. 
Yours very truly, 
The North American Phonograph Company 
per Thomas R. Lombard, 
Circular Letter No. 35” 


1812 Q99. I show you a letter dated August 1, 1890. 
Was it received by the Ohio Phonograph Com- 
pany from the North American Phonograph Com- 
pany, about that date? 

A. It was. The letter is as follows: 


““Office of the North American Phonograph 
Company and Jesse H. Lippincott, Sole 
Licensee of the American Graphophone Com: 
pany, 160-164 Broadway, New York City, 

August 1, 1890. 
L “To the Phonograph Companies: 
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Gentlemen: 

The following is an extract from the Cin- 
cinnati Commercial Gazette, dated July 25, 
town, is knocking the business of all the other 
1890: 

‘The Musical Phonograph, which is now to 
be seen in every restaurant and bar down 
town, is knocking the business of all the other 
Drop-a-nickel-in-the-slot machines into a 
cocked hat. When a oman can hear 
the 7th Regiment Band of New 
York play the Boulanger March, a Cornet solo 
by Levy, or the famous song, The Old Oaken 
Bucket, for five cents, he has little desire to 
pay five cents to ascertain his weight or test 
the strength of his grip. That is the reason 
the musical machine has killed the business 
of the other automatic machines.’ 

Yours very truly, 
The North American Phonograph’ Company, 
per Thomas R. Lombard.” 









Q100. Did you in Ohio have any experience with 
the nickel-in-the-slot phonograph and its revenue? 

A. We had a very great experience in that line. 
We were able to get about 30 antomatic phono- 
graph cabinets from the Automatic Phonograph 
Exhibition Company, who had made a contract 
with the North American Phonograph Company 
to supply them, and on those 30 machines which 
we placed in the cities of Cincinnati, Columbus and 
Cleveland, Ohio, in 1890, from July 13th to De- 
cember 31, 1890, we took out net, after paying com- 
missions, a little over $20,000 in nickels. We also 
had a parlor in ee Emery Arcade at Cincinnati, 
Ohio, opened T think in November, 1890, where we 
placed 12 automatic phonographs, and the first 
year’s receipts from that parlor from those 12 au- 
tomatic phonographs amounted to within about 


1813 


4814 





1815 


Raymond R. Wile 
Researcl 








1816 


1817 


1818 





606 James L. Andem, 


$200 of $10,000. We also had an automatic parlor 
in the Cleveland Arcade, which we maintained for 
a number of years, from which the receipts were 
equally large, in some days the receipts being up- 
wards of § in nickels from phonographs alone. 
In fact, the principal income at that time of the 
Ohio Phonograph Company was from the nickel- 
in-the-slot machines. 











Mr. Hicks: Complainant offers in evi- 
dence s from the Edison Phono- 
graphic News, under date of May and June, 
1895, and the same are marked “Complain- 
ant’s Exhibits 134, 135 and 136, S. M. IL, 
Ex., April 8, 1904.” Complainant offers in 
evidence the letters of January 17, 1890, 
July 30, 1890, and August 1, 1890, from the 
North American Phonograph Company to 
Phonograph Companies, and the same are 
marked respectively “Complainant's — Ex- 
hibits 187, 138 and 139, April 8, 1904, 8. 
M. HL, Ex.” Complainant also offers in 
evidence the catalogue of musical phono- 
grams for the phonograph, issued by North 
American Phonograph Company, and the 
same is marked “Complainant’s Exhibit No. 
140, April 8, 1904, S. M. H., Ex.” 


Cross-examination by Mr. Buckingham : 
















XQ101. The profits from the nickel-in-the-slot 
machines were very large? 

A. The profits were exceedingly large, as I have 
stated. 

XQ102. This was much better business than 
renting the phonographs for stenographie work? 

A.. It was a much easier way of obtaining an in- 
come than to endeayor to place commercial ma- 
chines and face the opposition of the stenographer. 

XQ108. From what period was the nickel-in-the- 
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slot business very profitable, or profitable in a 
substantial degree? 

A. It is profitable up to the present date, judg- 
Ing by the fact that there are nickel-in-the-slot 
parlors in Broadway in New York. 

XQ104. This was a good, profitable business 
during the years 1891, 1892 and 1893, was it, in 
Ohio? 

A. Yes, and in 1894, 1895, 1896 and 1897. 

XQ105. The profits in the Ohio Company from 
the nickel-in-the-slot business was how much, forty 
or fifty thousand dollars a yea’ 

A. The first year they were at the rate of about 
$40,000 a year, and subsequent years they fell be- 
low that amount, but were always large as long 
as the parlors were kept open. 

XQ106. What was the first year to which you 
refer in the last answer? 

A. The first year was the year 1890. 

XQ107. Why did this business fall off, do you 
imagine? 

A. The public began purchasing machines of 
their own; the novelty had begun to wear off, and 
other attractions like the kinetoscope, moving pic- 
ture machines, Xc., aided in reducing the receipts 
of the nickel-in-the-slot phonographs. 

XQ108. And finally these parlors which at first 
had been very profitable, were closed up, as I 
understand it? 

A. No, the parlors were maintained by the Ohio 
Phonograph Company until 1900, and were not 
then closed up by the Ohio Phonograph Company, 
but were closed up by the Edison people, who got 
out an attachment against the company. 

XQ109. Even if there was nothing in the 
business of rentirg machines for  steno- 
graphic purposes, why couldn’t you survive 
I mean you of the Ohio Company, upon the nickel- 
in-the-slot business? 
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A. I survived during those years, not only on 
nickel-in-the-slot business, but also on the other 
features such as the renting of machines to exhib- 
itors for exhibition purposes; the renting of ma- 
chines to individuals at private residences and the 
selling of machines for all purp amusement. 
and commercial. Our revenues were larger in the 
latter years from the sale of machines than they had 
been in previous years from the exhibition of the 
automatic phonograph. I would like to add to my 
answer so as to give a full explanation, that the 
reason why the Ohio Phonograph Company was 
not able to continue in its business up to the pres- 
ent time was from the fact that its exclusive con- 
tracts were violated and it had no monopoly in the 
business as it had in the previous years. 

XQ110. As I understand your testimony of yes- 
terday, you say that only a very few of the phono- 
graphs which were put out on lease in the Ohio 
field were satisfactory during the early years? 
Please explain this a little more fully? 

A. The machines that were first placed out by 
the Ohio Company in the year 1890, for commer- 
cial purposes, were unsatisfactory for the reason 
that the diaphragms were not made in such a way 
that they would record dictations in a low tone of 
voice, and persons were required to shout or speak 
in a very loud tone in order to make a record clear 
enough to have it transcribed by the operator. 
There was also the trouble caused by the fact that 
storage batteries were required to run the machines, 
and they wonld get exhausted, and there was 
trouble also with regard to the planer which did 
not satisfactorily plane off the surfaces, and other 
minor troubles. 

XQ111. Were these difficulties substantially over- 
come in subsequent phonographs which were fur- 
nished you? 

A. There was a gradual improvement in the ma- 
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chines that were supplied to us, several new types 1825 
being introduced, and in answer to our complaints 
we were always promised that Mr. Edison was 
working upon a new type of machine which when 
completed would satisfactorily overcome all of the 
obstacles under which we were laboring. We went 
ahead with the machines that were furnished to us 
and did the best we could with them and welcomed 
every improvement that was made in the directions 
indicated. 
XQ112. Do you think Mr. Edison was making a 
substantial effort to improve the machine at that 
time? 
A. The only evidence we have of that is the let- 1826 
ters which stated that he was at work on machines, 
but one of the letters which I read yesterday stated 
that practically nothing had been done to improve 
them for a long period of time. 
XQ113. But if improvements were graudually 
added to the machines, and the difficulties of which 
you havé just spoken were overcome, would you 
not regard this as substantial evidence that Mr. 
Edison was trying to improve them? . 
A. If we had received improved machines we 
would have regarded that as substantial evidence, 
but we did not receive the improved machines. 
XQ114. Then I misunderstand your former tes- 1897 
timony? Didn’t you say that the machines at first 
put out by you were very unsatisfactory and that 
finally machines were furnished that did meet the 
requirements? 
A. My answer was, or what I intended to say 
was, that the machines were unsatisfactory that 
were first placed out; that we protested against 
them and asked for improvements, and that some 
improvements were made upon them and that we 
gladly availed ourselves of such improvements, but 
that we never obtained the improvements that we 
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had been led to expect we would obtain when we 
signed our contracts for the exclusive territory. 

XQU15. In other words, while Mr. Edison did not 
furnish the improvements as fast you had hoped 
he might, still he did furnish improvements, as I 
understand it? 

A. He did not furnish them as fast as we ex- 
pected, and he did furnish some improvements, but 
not all that we expected or had a right to expect or 
had been promised in our contracts and our cor- 
respondence. 

XQ116. Don’t you regard Mr. Edison as a pretty 
competent man to make good his promises of im- 
provements? : 

A. T regard him as a competent man mechanical- 
ly, but I do not regard him as a man who seems 
to have any moral obligation to carry out his con- 
tracts or promises. 

XQ117. Now, you have testified in this case that 
the phonograph at that early period as I under- 
stand you, ontclassed the graphophone to such an 
extent that all of the graphophones which were put 
out were speedily returned and put into junk. 
How is it that you find it possible to criticise Mr. 
Edison’s competency in furnishing improvements 
under these circumstances? 

'A. My answer is that T have never testified that 
graphophones were returned and made “junk” of, 
either directly or indirectly, and TI have testified 
that I have a very favorable opinion of Mr. Edi- 
son’s competency to improve machines in a scien- 
tific or mechanical point of view. 

XQ118. You think he did beat the graphophone 
people, and even outclassed them, but your com- 
plaint is on top of these facts, that Mr. Edison was 
not quick enough to meet your expectations and 
hopes? 

A. As T have already stated, I have always re- 
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garded the phonograph as superior to the grapho- 
phone, but the improvements promised the local 
compahies by Mr. Edison did not seem to mate- 
rialize until too late a day to enable the local com- 
panies to become benefited by them. 

XQ119. If these improvements were slow in com- 
ing, don’t you believe that Mr. Edison was the 
greatest loser from that fact? 

A. Not necessarily. Tle had already sold. his 
phonograph patents for $750,000 and disposed of 
his phonograph rights to the North American 
Phonograph Company, and if he could withhold 
improvements so that the North American Phon- 
ograph Company would not find it profitable to 
continue in business, and he then could buy back 
for $125,000 what he had received $750,000 for, it 
would seem to me it would be more greatly to his 
financial interest to adopt such a course as that. 

XQ120. Why do you say that Mr. Edison re- 
ceived $750,000 for his phonograph patents? 

A. Mir. Jesse H. Lippincott, under his contracts, 
paid to Mr. Edison $750,000 for his phonograph 
rights and patents. 

XQ121. Don’t you know that Mr. Edison never 
expected o get more than $500,000? 

A. I don’t know what Mr. Edison expected to 
get, but 1 have always understood that out of the 
$750,000 the usual promoter’s commission of 
33 13% was taken by the parties who negotiated 
the sale, and that that was the usual percentage 
paid to brokers for such negotiations. 

XQ122. Who are the people that you have in 
mind as haying received the 33 1-3% ? 

A. They were the people employed by Mr. Edi- 
son to negotiate the sale of his phonograph patents 
with the North American Phonograph Company, 
as I understand. 

XQ123. You understood that these people got 

250,000 cash, did you? 
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A. I so understood. 

XQ124. Do you know that Mr. Edison got any- 
thing more than notes beside the $250,000 which 
was paid the promoters? 

A. Yes, I know that $750,000 in cash was paid 
by Mr. Jesse H. Lippincott for the Edison patents 
and control. 

XQ125. How do you kuow that Mr. Lippincott 
paid Mr. Edison’s promoters or any one else, 
$750,000? : 

A. Because I was told so by the officers of the 
North American Phonograph Company. 

XQ126. And did you believe these statements? 

A. I did and do. 

XQ127. You understood, did you, that Mr. Edi- 
son had arranged that certain promoters should 
get $250,000 in this deal? 

A. My understanding, as told to me by the offi- 
cers of the North American Phonograph Company, 
was that Mr. Lippincott and his associates paid 
Mr. Edison $750,000 cash for his patents on the 
phonograph, and that certain parties representing 
Mr. on who negotiated the deal, retained from 
the $750,000, $250,000 as their commissions or per- 
centage, and that Mr. Edison sued these parties 
subsequently to recover the $250,000 which they 
had retained, as their percentage or brokerage, and 
was unable to recover that amount from them. 














XQ128. It would appear from your testimony. 


that you believed Mr. Edison understood that Jesse 
H. Lippincott was to pay $750,000. Did you ever 
understand that so far as Mr. Edison knew, Mr. 
Lippincott was to pay more than $500,000? 


Mr. Hicks: Complainant’s counsel sug- 
gests that defendant’s counsel is only call- 
ing for merely hearsay testimony and it will 
have very little value. 

Mr. Buckingham: The witness has volun- 
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teered the statement that Mr. Edison had 
received $750,000; perhaps the statement 
was uncalled for, but having been made, it 
is proper to hear what the witness’ under- 
standing upon this subject really is. 


A, The current information upon that point at 
the time was, as I have said, that in an inter- 
view between Mr. Lippincott and Mr. Edison re- 
garding the transaction after it had been closed, 
Mr. Edison expressed the opinion that Mr. Lippin- 
cott had purchased the phonograph rights at a 
very low figure by paying only $500,000 for them, 
and Mr. Lippincott then called his attention to the 
fact that he had paid $750,000, and Mr. Edison 
then investigated the matter and found that to be 
the fact, and brought suit against the parti 
resenting him in the deal to recover the 
which was unsuccessful. This is the common 
rumor. TI have no knowledge of the matter be- 
yond that. 

XQ129. Do you know that Mr. Edison got the 
$500,000 that he was supposed to have been prom- 
ised by Mr. Lippincott in this phonograph deal? 

A. T don’t know anything about that. 

XQ130. Do you know that he got $200,00 in 
cash? 

A. I do not know personally that he received 
a dollar in cash. 








XQI31. Isn't it pretty generally understood - 


that he received notes and not cash? 

A. My understanding has always been that he 
received $750,000 in cash, 

XQ132. The $750,000, including the $250,000, 
which his promotors took from him without his 
knowledge? 

A. Yes. 

XQ133. Don’t you know to your moral satis- 
faction that Mr. Edison prior to 1893 had spent in 
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the manufacture of phonographs and in giving 
credit to the North American Company very much 
more money than he ever received from Mr. Lip- 
pincott under his contract with that gentleman 
and the North American Phonograph Company? 


Mr. Hicks: Objected to unless the wit- 
ness has some knowledge in regard to the 
subject matter. 


A. I know nothing of the sort. 

XQ134. You have never represented that you 
had any knowledge upon this subject? 

A. I have just stated what knowledge I had up- 
on the subject. 

XQ135. But it is very easy to say you have no 
knowledge upon the subject, Now, please state 
about what you know of this matter; I mean what 
you know to a degree of moral certainty? 


Mr. Hicks: Same objection. 


A. I went to Ohio in 1889 and remained there 
for more than ten years, endeavoring to make a 
success of the Ohio Phonograph Company and was 
remoyed from the local scenes of these negotia- 
tion of the North American Phonograph Com- 
pany, and have no means whatever of knowing or 
forming any opinion in regard to the points con- 
tained in your question. 

XQ136. But while you were editing the Edi- 
son Phonographic News, weren't you keeping your- 
self somewhat informed upon such subjects? 

& A.I might confess a trade seeret by stating 
that I joined a news clipping bureau, which fur- 
nished me with all items appearing in the news- 
papers regarding the phonograph and consequently 
my editorial ability was simply shown in taking 
the clippings, commenting upon them and send- 
ing them to the printer. 
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iving XQ187. I again ask you if you do not know as_ 1813 
num a gentleman in good conscience now, that Mr. Edi- 
Lip- son expended in the construction of phonographs 
man and in giving credit to the North American Com- 
uy? pany, much more than the money he ever received 
wit: under the North American contract, either from 

» tie . that company or from Jesse IT. Lippincott? 
< ¥ A. I wil give you my word as a gentleman that 
I do not know that to be the fact. 

XQ188. If in the year 1890 you had only two 

you or three phonographs on lease that were in good 
satisfactory operative condition, how did you man- 
{ upt ft age to pay dividends on the Ohio stock? 

A. The fact is not as you state, that we had only 4844 
eno two or three phonographs out; we had quite a num- 
state : ber out in satisfactory condition, and our receipts 
vhat from the slot machines and from the renting of 

aa phonographs to exhibitors, and the selling of sup- 
plies in the way of records and attachments, hear- 
ing tubes, horns and cases, and all of the para- 
here phernalia going with phonograph outfits enabled 
cea a wae us for two years to pay dividends on our capi- 
wes talization. 
ae XQ139. This dividend money was really earned, 
: was it? r 
A. The dividend money was legally declared 
from the surplus earnings of the company. 1815 
- XQ140. This Ohio Company handled the phon- 
Edw ograph for the nickel-in-the-slot business, did it, 
our- or was there a sub-company? 

A. The Ohio Phonograph Company obtained its 
ling p first automatic cabinets from the Automatie Ex- 
fur- hibition Company of New York, and after a. period 
we of about a year, I think, was able to settle with 
atly that company, pay them up in full, under their 
ting contract, have the contract cancelled, and after 
md- that time theg, built their own cabinets and bought : 

w a Nm 
- 
~ 
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from the Kansas Phonograph Company the auto- 
matie attachment to put into the cabinet which 
held the phonograph, the phonographs being 
bought of the North American Phonograph Com- 
pany or rented from them. 

XQUA1. In your testimony of yesterday, I un- 
derstood you to say that of a large number of phon- 
ographs which were out on lease in the Ohio 
territory, only one or two of them was in good 
satisfactory condition. If you did not say exactly 
this, how much did you intend to say? 

A. What I said on that subject was a reading 
of a report of our General Manager, and the record 
will show a portion of the report I quoted from, 
and what he said on the subject; I myself ex- 
pressed no opinion. 

XQ142. Did you understand from this report 
that nearly all of the phonographs which you had 
out at that time were unsatisfactory? 

A. I understood from the report which I read 
yesterday, but which I have not seen for a great 
many years, that the manager had had great dif- 
ficulty in getting satisfactory results with the 
phonographs which were placed out for commer- 
cial purposes. 

XQ143. What do you mean by “commercial pur- 
poses” in your last answer? 

A. I mean phonographs used for dictation of 
correspondence and other matter to be trans- 
ferred to the typewriter usnally. 

XQ144. Suppose you had depended wholly up- 
on the phonograph for “commercial purposes,” in 
the operations of the Ohio Company, between 1890 
and 1896, what would have been the company’s 
success? 

A. The company’s success would have been very 
much less than it actually was. 

XQ145. Would the company have been success- | 
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ful in any substantial degree if it had depended , 1819 
upon the phonograph for “commercial purposes” 
alone? 

A. It might have made a success of it if it had 
been obliged to depend wholly apen placing of | 
commercial machines, but the automatic phono- 
graph coming in ai that stage and bringing so | 
much larger returns at so comparatively small 
an effort, naturally the company devoted the | 
greater portion of its time to the promotion of the 
amusement feature, and did not devote as much 7 | | 
time to the commercial feature as it would have 
been obliged to devote, if it had not been for the | 
amusement feature. 850 

XQ146. Did you have any trouble with the po- 
lice in the business of placing the nickel-in- 
the-slot machines in bar rooms and other like 
places? 

A. I never heard of any such thing. The only 
trouble I can think might have occurred, was that 
the crowds around the phonograph were so great 
that the police might have occasionally been called 
upon to interfere and prevent riot, | 

XQ147. If you were to estimate the compara- 
tive profits of the Ohio Company, about what share — | 
would you attribute to the ‘nickel-in-the-slot part — 
of the business, as compared with the use of the 454 
phonograph for commercial purposes? 

A. During the year 1890 the receipts from the 
amusement feature were very much larger than 
from any other source, but from that time for- 
ward the receipts from the nickel-in-the-slot. 
machines gradually decreased and the receipts 
from the rental and sales of machines for amuse- 
ment and commercial purposes increased consider- 
ably, until in the latter years the * 
income from the latter sources far exceeded 
the income from the nickel-in-the-slot feature. 
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XQ148. How was the Ohio business during the 
period of the suspension agreement, that is to say, 
between July 1, 1893 and July 1, 1895? 

A. The business of the Ohio Phonograph Com- 
pany was very prosperous during those years, and 
was increasing in amount all the time. 

XQ149. The Ohio Company, however, was not 
under the Suspension Agreement? 

A. It was not. 

XQ150. You declined to accept the Suspension 
Agreement? 

A. We did. 

XQ151. You had considerable dealings with the 
receiver of the North American Phonograph Com- 
pany, did you not? Fe 

A. No, I think we had no dealings whatever with 
ihe receiver of the North American Company; I do 





~ not recollect that we purchased anything of him 


or paid anything to him. 

XQ152. How did you get your supplies? 

A. We were dealing during that period when it 
was very difficult to get phonographs or supplies, 
as I have heretofore stated, with the United States 
Phonograph Company of Newark, N. J., who seemed 
to have facilities for obtaining machines quickly, 
and who claimed to have been the largest manu- 
facturer of records in the world at that time; all 
their bill heads so stated. 

XQ153. Did the contract between the North 
American Company and your Ohio Company per- 
mit you to deal with the United States Company 
of New Jersey? 

A. Yes, there was nothing in the contract which 
prohibited our buying of any source of supply that 
was not infringing upon the patents of the Edi- 
son and Granhophone companies, and these sup- 
nlies that we bought were made under the Edison 


patents. 
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the XQ15£. Did you buy new machines of the United 1835 
Saye ‘States Company? . 
A. We did. 
om- XQ155. And you assumed that those machines 
and did not infringe the Edison patents? 
A, Those machines we assumed did not infringe 
not / \ for the reason that they were made by the Edison 
= a Da Phonograph Works, and were obtained, as we un- 
derstood, by the United States Phonograph Com- 
sion pany from the National Phonograph Company. 
: XQ156. My preceding questions have referred to 
., the suspension period between July 1, 1893, and 
the “ae * July 1, 1895. Please answer the last question with 
om: reference to this period; I suppose you know that 1856 
es the National Phonograph Company was not or- 
vith ganized until 1896? 
(do A. My recollection is that after the appointment 
hin, a of the receiver we obtained our machines and sup- 
plies to a great extent from the United States 
Phonograph Company. We made ourselyes a large 
nit number of records in Ohio for our own use on slot 
lies, i” machines and for sale, and as we had on hand a 
atga a stock of machines under rental, we purchased in 
net the latter part or in the middle of the year 1894, 

Is from the North American Phonograph Company a 
number of phonographs, which supplied us for a | 
time until we were again obliged to purchase, and | 
we then made onr purchases from the United States 1857 

c honoeraph Company. 

per XO157. Did you read your contract between the 
any North American Phonograph Company and the 
Ohio Company, to see whether vou might rightfully 
hich purchase phonographs of the United States Com- 
that pany? 
ai A. Yes, we were fully informed upon that sub- 
Sup ject and were advised that there was no vnrohibi- 
ison tion. and it was done with the fll knowledge of 
the North American Phonograph Company. 

w ~ ae . 

- 
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XQ158. You assumed that the phonographs made 
by the United States Company did not infringe the 
Edison patents. 

A. There were no phonographs that were made 
by the United States Phonograph Company. 

XQ159. Was it between July 1, 1893, and July 
1, 1895, that you did not do much to replenish your 
stock in phonographs? 

A. We did. I have here before me a letter dated 
January 25, 1894, which I will read, as bearing 
upon that subject: 


“North American Phonograph Company, 
Executive Offices. 
382 Park Place, 
James L. Andem, Esq., 
President Ohio Phonograph Company, 
Cincinnati, Ohio. 
Dear Sir: 

In reply to your letter of 28rd inst., to the 
effect that the terms which we proposed for 
the purchase of the 148 phonographs now car- 
ried on your rental account at $50.00 each too 
onerous, we beg to say that if you still desire 
to conclude this sale, we will accept a cash 
payment of § , and will take the notes of 
your company. for the balance of $5,000 at 
two, three and four months, in three equal 
payments of $1666.66 each, without interest. 

‘ Yours very truly, 
- A. O. Tate, 
Vice-President.” 












That will give you some indication of the amount 
of the phonographs we were purchasing at that 
time. 

XQ160. But this letter, as IT understand, refers 
to an offer by the North American Phonograph 
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Company to purchase phonographs which the Ohio 
Company had? 

A. That is an offer to sell to the Ohio Phono- 
graph Company 143 phonographs which the Ohio 
Company had on rental from the North American 
Phonograph Company, and which offer was ac: 
cepted. 

XQ161. You already had these 143 phonographs 
when this letter was written? 

A. We had them on rental and were paying 
rental on them, and when we purchased and paid 
for them the rental ceased. 

XQ162. But did you get any new phonographs? 

A. We were getting phonographs all the time as 
we needed them, as our business was increasing, 
only these having been on rental for some time were 
offered to us at a lower price than new phono- 
graphs, as an inducement to buy them. 

XQ163. You had no difficulty in getting phono- 
graphs between July, 1893, and July, 1895, from 
the North American Company? 

A. I think we had considerable difficulty the 
latter part of that time, as some letters that T tes- 
tified to yesterday show; that they were slow in 
filling our orders, if my recollection is right. 

XQ164. ‘Did you have any more trouble getting 
phonographs during this period than you had prior 
thereto? 

A. Yes, considerably more. 

XQ165. Did you suppose the North American 
Company was in good credit at that time? 

A. We didn’t know in regard to their financial 
standing, but the fact that they were slow in fill- 
ing our orders would indicate that they had some 
troubles, either mechanical or financial, to deal 
with. 

XQ166. The North American Phonograph Com- 
pany, however, was not very slow in giving you 
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terms for the purchase of these 143 phonographs? 

A. A letter offering us phonographs at a certain 
figure would not necessarily require a long state- 
ment in order to give us the facts that were in 
mind; if you mean slow in expressing themselves, 
that letter is a very concise letter and they do not 
seem to have had any trouble in stating exactly 
what they wanted us to do. 

XQ167. This letter is of January 25, 1894, and 
purports to be in response to “yours of the 23rd 
inst.” This was rather a prompt reply, wasn’t it? 

A. That seems to be a very prompt reply, and 
was necessarily so, as the machines were in our 
possession, and there was no trouble whatever in 
delivering them to us. 

XQ168. There was no intrigue by the North 
American Phonograph Company to prevent your 
having these machines or to prevent your purchase 
of them? 

A. I don’t suppose there was anything of that 
sort. 2 
XQ169. Don’t you suppose that the North 
American Phonograph Company was very anx- 
ious that you should have them? : 

A. I suppose the North American Phonograph 
Company were very anxious to sell machines to us, 
as that letter indicates. 

XQ170. And don’t you suppose that the North 
American Phonograph Company would have sold 
you anything that it had in stock that it could sell 
between July 1, 1893, and July, 1895? 

A. Lhave no reason to’ suppose that they would 
not sell us anything that they had for sale. 

XQI71. You don't think they tried to keep any- 
thing from you that they might have sold? 

A. I do not think so; I think they supy 
whenever they were able to with whatever we 








ied us 





wanted. 
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XQ172. And this was the period of Mr. Edison's 
presidency of the North American Phonograph 
Company? 

A. It was during that period that he was presi- 
dent. 

XQ173. Did you at that time know that the North 
American Phonograph Company issued a consider- 
able amount of bonds? 

A. No, I have no information on that subject 
at all, not even hearsay information. 

XQ174. You do not even know that Mr. Edison 
had some 225 of those bonds? 

A. No, I have never heard anything on that point. 

XQ175. You never heard that he accepted 146 of 
these $1,000 bonds in payment of a claim of the 
Phonograph Works of two hundred and ninety-odd 
thousand dollars? 


Mr. Hicks: Objected to as hearsay. 


A. I never did. 

XQ176. Did you ever hear that in the final 
round-up of the affairs of the North American Com- 
pany, Mr. Edison got a dividend on these bonds of 
17% or 18%? 

A. I never did. 

XQ177. You say that the proposition of the North 
American Company, contained in its letter of Jan- 
uary 25, 1894, was accepted by the Ohio Company? 

A. It was. 

XQI78. Did the Ohio Company pay the three 
notes of $1,666.66 each? 


Mr. Hicks: Objected to as irrelevant. 


A. It gave notes of I think that amount, and 
they were all paid at maturity, and indorsed by 
Mr. Edison’s name on the back of them in his own 
handwriting; T have some of them with me. 

XQ179. What became of these 143 phonographs? 
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A. They were used and sold and rented by the 
Ohio Phonograph Company, 

XQ180. And where are they now, if you know? 

A. It is impossible to identify particular phono- 
graphs, but I have in my possession one which I 
think may have very likely been one of that lot, 
that I am still using. 

XQIS81, Js this one which you have a pretty 
good machine? 

A. The one I have I am very fond of as a mus- 
ical machine; it is a battery machine. 

XQ182. How early did this machine come to the 
Ohio Phonograph Company? 

A. We had too many machines for me to be able to 
trace every machine from memory, and I cannot 
say, except that it came in some time between 1890 
and 1897. 

XQ183. If it was in the lot of this 143, it must 
have been in the possession of the Ohio Phonograph 
Company prior to January 25, 1894? 

A. It would so seem. 

XQ184. And are you sure that the phonograph 
you have is one of this 143 lot? 

A. Tam not sure; I happen to remember the num- 
ber of it, if you want to trace it. 

XQ185. Were these 143 phonographs good ma- 
chines? 

A. They were good electric motor phonographs. 

XQ186. All of them? 

A. All of them; in various conditions of wear 
from use, but all capable of being properly re- 
paired and put in order. 

XQI1S7. They were all substantially as good as 
the one vou now have, were they? 

A. IT could not say that they were; all I 
could say on that point is that they were phono- 
graphs that either were in good condition or could 
easily be put in good condition by the adding of new 
brushes and diaphragms and other parts. 
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XQISS8. How early did you begin to get good ma- 
chines? 

A. That depends entirely upon what you would 
call a good machine. The 143 phonographs spoken 
of were good machines of the type then being of- 
fered to the public, but were not good machines 
compared with later types. 

Adjourned to 2 P. M., same day. 


N 


Met pursuant to adjournment at 2 P.M. 
Appearances same as at morning session. 


Cross-examination of JAMES L, ANDEM, contin- 
ued: 


By Mr. Buckingham: 


XQ189. How many phonographs, or about how 
many phonographs had the Ohio Company re- 
ceived from the North American Phonograph Com- 
pany prior to this letter of January 25, 1894? 

A. I do not remember. 

XQ190. Do you think the 143 phonographs were 
all of them? 

A. No. ‘ 

XQ191. How does it happen that you offered to 
buy only 143 then? ‘ 

A. It didn’t so happen, they offered to sell them. 

XQ192. Was this some particular lot? 

A. I could not say. 

XQ193. Did the Ohio Company own all of the 
others beside this 143 that it had got from the 
North American Company? 

A, T think not. 

XQ194. These machines which you were paying 
$50.00, cach for you were renting to your cus- 
tomers for $40.00 per year each? 

‘A. Yes, some of them. 
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XQ195, And having bought them at $50.00 each, 
you were no longer obligated to make returns to 
the North American Company? 

A. No. 

XQ196. Did you or not find it a good bargain 
to purchase these machines at $50.00 each? 

A. We thought so or we should not have pur- 
chased them. 

XQ197. And how did it turn out? 

A. I don’t recollect about those machines, 


Mr. Hicks: Any further examination 
along this line is objected to as a shame- 
less waste of time. 


XQ198. Who made the first offer in this mat- 
ter, did the Ohio Company offer to buy, or did the 
North American offer to sell first? 

A. I do not remember. 

XQ199. Have you any idea how many more phon- 
ographs you bought of the North American Phon- 
ograph Company after this 143 lot? 

A. I have not. 

XQ200. You have already testified that during 
the year 1896, you bought tops or bodies of phon- 
ographs of the National Phonograph Company, de- 
fendant herein, how long did this continue? 


Mr. Hicks: The method of examination 
pursued by defendant's counsel is objected 
to as being upon its face an attempt to mis- 
lead the witness. 

Mr. Buckingham: Defendant’s counsel 
notes that the conduct of complainant’s 
counsel is simply scandalous. He has gone 
over this subject at considerable length, and 
if there is any reason why defendants should 
not cross-examine in this connection, de- 
fendant’s counsel does not know that rea- 
son. 
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ich, Mr. Hicks: A. mis-statement of the testi- 1879 ' 
+ tow mony is not a proper method of cross-ex- 
amination. 
Mr. Buckingham: Defendant's counsel 
‘ain : again notes that this is another instance of 
an attempt to coach the witness by com- 
vor y plainant’s counsel. 
< A. As I before answered, when I was interrupted 
by counsel, that is not a statement of the fact, and 
I have never so testified 
ion XQ201. What did you say in that connection in 
me- * your direct testimony? 
~ S A. That I bought tops of the United States Phon- 
int: ograph Company. 1880 
the XQ202. You bought tops and bodies of the 


United States Phonograph Company, and spring 
motors of the National? 
= A. No. | 





rich XQ203. You bought both the tops and bodies | 
on- : 
of phonographs, as well as spring motors, of the | 
United States Phonograph Company, did you? | 
‘ ee —~ A. Yes. 
me XQ204. But these tops and bodies were made 5 
a ‘by the National Phonograph Company you under- 
: stood? 
A, They were. 
XQ205. How long did this plan of dealing con- 4gg4" 
os tinue; was it into the fall of 1897? 
lis A. I could not say positively. 
XQ206. But at some time in 1897 you found it | 
sel possible, did you, to get phonographs of the Nation- 
it's al Company? ) 
me ‘A. I do not remember the date when T found it 
ney : possible. 
ld XQ207. But you did at some time? 
de- A. At some time. 
ea- XQ208. You do not know why it was that you 
wv es ad 
~ 
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could not get spring motors of the National Com- 
pany? 

A. I do not. 

XQ209. You did not know that it was because 
the National Company had no spring motors to 
furnish? 

A, I did not, 

XQ210. You think you have not so testified? 

A. I do not remember. 

XQ211. Do you know whether the United States 
Company in 1897 controlled the only successful 
spring motor for operating phonographs that was 
then on the market? 

A. I do not know whether they controlled it; I 
think they sold it, 

XQ212. Was a successful spring motor for op- 
erating phonographs sold by any other company 
at that time? 

A. Yes, but only comparatively successful. 

XQ213. Who else sold such motors? 

A. The Ohio Phonograph Company. 

XQ2U4. Did the National Phonograph Company 
sell such a motor? 

A. I don’t remember. 

XQ215. Have you any means of ascertaining? 

A. Yes, upon inquiry and looking over the rec- 
ords of the Ohio Phonograph Company possibly 
I could ascertain that fact. 

XQ216. Did you try to buy spring motors of the 
National Company in 1896? 

A. I don’t think we did. 

XQ217. Why do you think you did not? 

A. Because we endeavored to avoid calling upon 
an infringing company for anything. 

XQ218. When the National Phonograph Com- 
pany began to furnish spring motors for operating 
phonographs, what kind of a motor was it? 

A. I think it was the same that the United States 
Phonograph Company had supplied. 
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XQ219. Did you know that the National Phono- | 


graph Company bought up the United States Com- 
pany, in order that it might have this spring motor? 

A. I did not know it; I think I have heard some- 
thing to that effect. 

XQ220. You think that is a fact? 

A. I think I have heard that stated, that is all 
I know about it. . 

XQ221. And you think the National Phonograph 
Company by buying up the United States Com- 
pany, put itself in shape to furnish the spring 
motor sometime in the year 1897? 

a. I could not state the date. 

XQ222. You do, however, know it to be a fact, 
do you not, that the National Company in the year 
1896, started out to furnish only battery driven 
motors for its phonographs? 

A. I do not know that. 

XQ223. But you know that the National Com- 
pany would not furnish spring motors in 1896, 
do you not? 

A. No, I do not know that even. 

XQ224. Who was supposed to be the inventor 
of the motor which the United States Company 
manufactured in 1896 and 1897? 





Mr. Hicks: Objected to on the ground 
that the question calls for a supposition on 
the part of the witness obviously improper. 


A. I never heard. 

XQ225. You never heard of the Capps Motor, I 
suppose? 7 

A. No. I remember that somebody said a Ger- 
man had given them some idea, but that is all. 

XQ226. Tad given the United States Company 
some idea? 

A. I do not remember whether it was the United 
States or the National. 
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XQ227. Do you know what relation in the year 
1896 existed between the United States Company 
and the National Company? 

A. I do not. 

XQ228. About how much did you deal with the 
United States Company? 

A. To the extent of our necessities at a certain 
period only. 

XQ229. What characterized the first successful 
spring motor for driving phone hs with which 
you are acquainted? 

A. Its running evenly. 

XQ230. You don’t recollect the specific appa- 
ratus employed? 

A. I do not. 

XQ231. Were these United States motors en- 
tirely satisfactory from the first? 

A. T could not say, they were better than those 
T had already seen. 

XQ232. They were very good, serviceable ma- 
chines, however, from the first, that you knew of? 

A, Reasonably so, 

XQ233. They were a reasonably good substitute 
for the electric motor? 

A. In the opinion of some people. 

XQ234. How about your opinion? 

‘A. I do not think there has ever been a substi- 
tute for the electric motor in evenness and run- 
ning. 

XQ235. But you, as general manager of the Ohio 
Company, sanctioned their purchase? 

A. I did. 

XQ235. Why, if you thought they were not as 











good as the electric phonographs? ® 
A. Because they were more profitable. 
XQ237. And because they were cheaper? 
A. Yes. 
XQ288. Your general views then upon this sub- 
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ject were somewhat the same as Mr. Edison's I take 
it? 

A. I have never been consulted by Mr. Edison 
upon the subject. 

XQ239. You understood though, that Mr. Edi- 
son had a prejudice against the use of spring 
motors for driving his phonographs, didn’t you? 

A. I heard so. 

XQ240. And you had this same prejudice? 

A. I did. 

XQ241. But you have both found out since that 
the spring motor was necessary for this purpose? 

A. T have not. 

XQ242. You hang loyally then to the electric 
motor for driving phonographs to this day? 

A. I do, I use it every day. 

XQ243. Do you suppose that the “Gem” ma- 
chine, which is listed at $6.00 each could exist if it 
were dependent upon electric motors? 

A. T should suppose not. 

XQ244. Would you not waive your prejudice in 
favor of this $6.00 phonograph, or would you put 
the “Gem” out of existence? 

A. I have no use personally for the “Gem” ma- 
chine, 

XQ245. But you do admit that it is good enough 
for children as a musical box, and that it could 
not exist if it were dependent upon the electric 
motor, don’t you? 

A. That would depend upon the amount of mus- 
ical genius the children developed in the first place, 
and in the second, I would suppose it would be so, 
as you state? oa 

XQ246. From some of the papers which you 
read this morning, I take it that the new model 
machine which you were patiently waiting for in 
the early days of the phonograph, was simply the 
old machine with some useful attachments, or the 
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old machine with some improved parts, that is 
about it, is it not? 

A. I think so. 

XQ247. In the early days of the phonograph, 
when faults developed in it, weren’t these troubles 
rapidly corrected by Mr. Edison or by the North 
American Company? 

A. Sometimes they were and sometimes they were 
not. 

XQ248. Now as a music-maker, or as a means 
for reproducing musical sound, or otherwise, was 
not the phonograph theoretically and practically, 
as good in the years 1890 to 1895, as it is at the 
present time? 

A. No, sir. 

XQ249. You could not reproduce sound as well 
then with the phonograph as you can now? 

A. You could not. 

XQ250. Were not some of the old machines 
pretty good reproducers? 

A. With the hearing tubes only. 

XQ251. They were not as loud and distinct as 
at present? 


A. They were not as loud and distinct as at | 


present, and could not be used with the horn as 
they are used at present. 

XQ252. Do you blame Mr. Edison because of 
this fact? 

A. I do not blame him on that ground, there are 
other more important grounds upon which I blame 
him 

XQ253. Yesterday Complainant’s counsel intro- 
duced in evidence a large number of patent specifi- 
cations, to which your attention was called; don’t 
you think these patents indicate that Mr Edison 
was doing something to improve the phonograph? 

A. My attention was not called to them. 
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Mr. Hicks: Complainant's counsel states 
that he did not call the attention of the wit- 
ness to the patents. 


XQ254. You did not see these patents as they 
were offered in evidence? 

A, Only as they laid on the table, T did not look 
at them or examine them. 

XQ255. Didn't you look over these patents before 
they were offered in evidence? 

A. I did not. 

XQ256, I thought I saw you take them out of 
an envelope and look them over one by one? 

A. Mr. Hicks had the patents here and during the 
examination of a witness, or during some colloquy, 
a pile was in front of me and I turned them over, 
but I paid no attention to them in any way, could 
not say what patents they were or anything at 
all about them. 

XQ257. You were simply handling these patents 
as vou would snap your finger? 

A Yes, or as T would sharpen a pencil or do 
anything else in an abstract way, 

XQ258. So you have no information just now 
whether ov not these patents show that Mr. Edi- 
son was very mnch employed — prior to 
1895 trying to improve the phonograph? 

A. T haven’t any idea. 

XQ259. If Mr. Fidlar, in his report of 1890 
was correct as to the status of the phonograph at 
that date, how about the years 1891, 1892 and 
1893? 

A. In what respect? 

XQ260. In 1890, as T understand it, he thought 
that the phonograph as used for commercial pur- 
poses was wholly unsatisfactory. Did he entertain- 
this view of it in 1891? 

A. Tle resigned in 1890 as manager, and went 
out of the business wholly. 
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XQ261. Did you fully agree with Mr. Fidlar’s 
view in 1890? 

A. Not wholly. 

XQ262. You thought his eriticism too severe? 

A. In some respects, because I was myself using 
a phonograph at that time for dictation purposes. 

XQ263. You were successfully using the phon- 
ograph in 1890? 

A. I used it seccessfully. 

XQ264. You are an expert stenographer, are 
you not? 

A. Iam. 

XQ265. You used the phonograph in that con- 
nection? 

A. I used it in the place of a stenographer, not 
in connection with one, 

XQ266. At any rate, if Mr. Fidlar’s criticism 
was warranted in 1890, weuld it have been mater- 
ially less warranted in 1891? 

A. There were improvements made between 1890 
and 1891. 

XQ267. They were material improvements? 

A. Yes, im some respects. 

XQ268. What do you mean by “some respects”? 

A. I mean that some of the objections which had 
been urged had been slightly improved, I think, 
although I could not be sure of the date. 

XQ269. Did Mr. Fidlar resign from the Ohio 
Company because his criticism and views did not 
meet the approval of the Ohio Phonograph Com- 
pany? 

A. No. 

XQ270. Do you know whether the North Ameri- 
can Phonograph Company ever had a spring mo- 
tor that it could furnish for operating phono- 
graphs? 

A. I don’t know, I could not say positively. 

XQ271. You have testified that contributions 
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of 25 cents per share were first obtained for the 
maintenance of this suit, and that subsequently 
others contributed to this end, who were these 
others? 

A, Stockholders. 

XQ272. Who were the stockholders—what par- 
ticular stockholders? _ 

A. I think about 140 of them. 

XQ273. There was no particular stockholder 
who virtually took the suit upon his own hands? 

A. No, it was carried forward by the company. 

XQ274. When this suit was brought, did you 
take any pains to advise the general stockholders 
of the company that the suit was being brought? 

A. Yes, 

XQ275. You took pains to inform, the stock- 
holders generally that the suit would be brought? 

A. The stockholders were informed that a suit 
had been brought. 

XQ276. But they were not advised before the 
suit was brought? 

A. They were not advised that it was contem- 
plated to bring a suit by any circular letter sent 
to them. : 

XQ277. Was any pains taken to keep knowledge 
of this prospective suit from the stockholders? 

A. On the contrary, every effort was sought ex- 
cept the sending out of a circular to inform them 
that a suit was to he brought and to co-operate. 

XQ278. Now, isn’t it a fact that this suit at 
the present time is being conducted at the ex- 
pense of Mr. William Fahnestock and Mr. John 
P. Haines? 

A. No, that is not the fact, 

XQ279. You know such not to be the fact? 

A. I know positively that it is not the fact; be 
cause the stockholders have nearly all of them 
contributed money towards this prosecution. 
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XQ280. But are any of the stockholders other 
than Mr. Fahnestock and Mr. Haines contribut- 
ing to the conduct of this suit at the present time? 

A. Yes, recently within the last month or two, 
about 150 stockholders have contributed various 
sus toward the expenses of the prosecution. 

XQ281. You have testified that you know Mr. 
Edison’s signature, did you ever see him write? 

A. No, 

XQ282. Do you recollect the date of your con- 
tract of the Ohio Company with the North Ameri- 
can Company? 

A. We had two contracts with the North Ameri- 
can Company. 

XQ283. What were those two contracts? 

A. The first contract was a contract between 
the Ohio Phonograph Company and the North 
American Phonograyh Company, giving us the 
exclusive right to rent or sell phonographs or 
graphophones in the State of Ohio for five years; 
and the second contract was an extension of that 
contract for the period of ten years, or such fur- 
ther time as the parties making the contract had 
the right to extend it. 

XQ284, [Do you recollect the Aate of expira- 
tion of the ten year term of this contract? 

Mr. Hicks: Objected to as immaterial. 

A. I could not tell without referring to the 
contract. . 

XQ285. Have you got the contract here? 

A. I have not. 

XQ286. Do you recollect the date of the begin- 
ning of the five year term of the contract? 

A. Only by reference to the contract, 

XQ287. Was this date before or after the date of 
the New York Phonograph Company's contract? 

A. Reference will show, but I think it was after. 
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XQ288. Did the Ohio Company pay any stock 
for its second term of ten years? 

A. It did. 

XQ289. How much? 

A. It paid 2000 shares of its capital stock I 
think, 

XQ290. Did it deliver this stock to the North 
American Company? 

A. It did deliver it to the representative of the 
North American Company? 

XQ291. Was this stock transferred to the North 
American Company or its representative? 

A. It was transferred to the representatives of 
the North American Company. 

XQ292. The stock was transferred on the books 
of the Ohio Company, was it? 

A. It was. 

XQ293. And issued to the North American or 
its representatives? 

A. Issued to the representatives of the North 
American. 

XQ294. Do you know that this stock was ac- 
tually issued on the books of the Ohio Company to 
the North American Company or to Jesse TH. Lip- 
pincott? . 

A. Tt was not issued in that company’s name; it 
was issued to the representatives of the North 
American Phonograph’ Company, and the Ohio 
Company has the receipt for it. 

XQ295. Who were the representatives? 








A. John Robinson and 8S. C. Blodgett, Jr., I 


think, trustees. . 

XQ296. You have referred to your Ohio con- 
tract as a double contract, or two contracts, one 
for a five year term and the other for ten years 
or some extension of ten years, just what do you 
mean by “extension of ten years?” 
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Mr. Hicks: Objected to as irrelevant and 
immaterial. 


A. I mean that the first contract contained 
clauses providing for the issuance of the second 
contract, and the second contract was issued in 
compliance with the conditions of the first con- 
tract, and to carry out the conditions of the first 
contract, 

XQ297. You thought then that your Ohio con- 
tract was not merely limited to a second term of 
ten years, but that it was for some longer period? 


Mr. Hicks: Same objection. 


A. It is so stated in the contract. 

XQ298. Did the Ohio contract differ from the 
contracts of the other local companies in this re- 
spect? 

A. No, they were all the same in that respect, 
as far as I know. 

XQ299. Was that your view of it, that these local 
company contracts did not expire with the ten years 


. term? 


_A. They did not. 

xQ300. T now call your attention to-the printed 
record on the plea in this case, and particularly to 
pages 38 and 39, in which is printed “Complain- 
ant’s Exhibit I, Mareh 12, 1902." In this exhibit 
I find: “In pursuance of the authority given us 
“by Sections One and Two, Article III of the Con- 
“stitution, the Fifth Annual Convention of the 
“National Phonograph Association is called to 
“meet at Cincinnati, Ohio, Tuesday, September 25, 
“1900, to consider the present condition of the local 
“phonograph companies’ contracts, terminating 
“March 26, 1903, and the best method of enforcing 
“the same. 

“In view of the important questions to be con- 
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“sidered, and the large amount of money involved, 
“a full attendance is earnestly requested. 
“Henry D. Goodwin, 
“Chairman. 
ampson, 





“August N. 
“Thomas Conyngton, 
«J. ©. Wood, 
“A. W. Clancey, 
“James L. Andem, 
“Secretary. 
“Bxecutive Committee, 
National Phonograph Association, 
Race Street & Arcade, Cincinnati, O. 
“Reduced rates on all railroads to Cincinnati, 
“September 19th to 29th.” 


From this ex t of Complainant's Exhibit I on 
the plea, I assume that you and the Executive Com- 
mittee of National Phonograph A: ation con- 
sidered that these license contracts would expire 
with the ten year -term. 











Mr. Hicks: Objected to as incompetent, 
irrelevant and immaterial, and in no way 
binding upon the New York Phonograph 
Company, and a mere expression of opinion 
of no weight whatever. 








(Paper is handed to witness.) 


A. Bither the party who drew up the manuscript 
from which that was printed, or the party who re- 
vised the proof must have made an exror in assert- 
ing the facts. 

XQ301. This careless individual must have let 
this error run entirely through his work. I find 
on page 40 of the printed record on the plea, which 
presumably is a continuation of Complainant’s Ex- 
hibit I, the following: “These contracts, in most 
cases, expire in March, 1903; some in 1904.” Tlow 
do you explain this statement? 
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1918 Mr. Hic Same objection, and upon the 
further ground that when the contract of 
other companies may expire can have no 
releyancy or competency as to the right of 
New York Phonograph Company. 





A, Whoever drew it up was not fully informed, 
or made an error by not paying suflicient attention 
to the contracts, which are very clear and explicit { 
in regard to the extension over the period of ten 
years, 

XQ302. Didn't you draw up this paper yourself? 

A. T could not say, it is too long 

XQ303. But if you did, you made a sitetaked 

1919. A, If I did, T have stated something that is not 
the fact, as they do not expire at the times stated 
there. 

XQB04. So if you had gone into print a drundived 
times with this statement, you would now say that 
you were then mistaken. 

A. Certainly, it would not change the fact, a: 
the contracts speak for themselves. 

XQ305. It is quite possible though that as you 
interpreted the contract at that date, the license 
agreement would expire with the ten year term? 

A, No, the license agreement would expire ac- 
cording to the terms of the contract, not accord- 

1920 jing to the information taken of persons otherwise 
interpreting if. 

XQ306. But if you had good reason to think that 
on the face of these licenses they would expire at 
the end of ten years, you would now think it the 
better view that they would not expire at that 
time? 

A. T do not quite comprehend that question. | 

(Question repeated.) 

(Answer continued.) My own opinion on the 
subject is such as 1 have stated, that the contracts 
state distinetly the term of expiration. 
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XQ307. This Complainant's Exhibit No. I seems 
to have been a document gotten up for the Cincin- 
nati meeting, which was signed by a great number 
of people. I suppose you were really the author of 
this paper, weren’t you? Please look at this Com- 
plainant’s Exhibit No. 1, pages 38 to 49, printed 
record on the plea. 


(Hands record to witness.) 





A. I assisted in the preparation of it, but I am 
too modest to claim the authorship of it. 

XQ308. Who helped you on it? 

A. The parties whose names are appended. 

XQ309. But you were the substantial author? 

A. 1 don’t know as I was any more substantial 
than any of the rest, financially some of the others 
were more substantial than I was. 

XQ310. But weren't you the ring-leader of this 
Cincinnati meeting? 

A. No, I think the chairman of the meeting is 
always the-ring-leader. 

XQ311. Who was guilty, do you think, of get- 
ting in these statements that these license contracts 
of the local companies expired with the ten year 
term? 


Mr. Hicks: Objected to as immaterial, ir- 
relevant and incompetent. 


A. From the fact that such an error was made, 
and I know it fo be an error, I would infer that I 
had nothing to do with that portion of the state- 
ment; which ever one of the others it was, I could 
not say. 

XQ312. And these statements escaped your no- 
tice at the time you think? 

A. No, I do not think they wholly escaped my 
notice, but I knew it was unimportant as to the 
technical statement of the case in that connection, 
and if I did not observe them until it was printed, 





1921 


1922 








642 James L. Ande. 


I did not think it worth while to have them cor- j 
rected. i 
XQ313. This paper was submitted to the Cin- 
cinnati Convention, wasn’t it? 
A. It was submitted to the convention in print. 
XQ314. You edited the paper I presume? 
wA. I could not say. ( 


XQ315. You edited the paper for print I pre- 
sume? 

A. I think so. 

XQ316. In this declaration of rights which you 
presented to the Cincinnati Convention, you say, 
pages 43 and 44: 

\ 


“The Ohio Company has also issued the fol- 
lowing notice and sent it to every person in 
Ohio dealing in phonographs and supplies: 
‘Notice is hereby given to all persons using, 
buying or selling Edison phonographs, records 
and supplies, within the State of Ohio, except 
through or by the consent of the undersigned, 
the exclusive licensee under the patents of 
Thomas A. Edison for the State of Ohio, that hes, 
they thereby render themselves liable to us 
for damages under our contracts of January 
9 and June 13, 1889, GIVING US THE EX- 
CLUSIVE RIGHT TO USE, RENT, OR 
SELL TO OTHERS IN THE STATE OF 
OHIO, PHONOGRAPHS AND ALL SUP- | 
PLIES NECESSARY FOR THE SAME, un- 
til MARCH 26, 1903.” je 





(Italicizing and capitalizing by defendant's coun- 
sel.) {3 


You seem to have fallen into the same error in 
_ this notice which you issued to the dealers of phon- 
ographs throughout the State of Ohio, that we 
have found in other parts of this exhibit? 
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‘or Mr. Hicks: Objected to as incompetent, 1927 
a immaterial and irrelevant. Complainant's 
‘in- counsel objects to any such italicizing or \ 
marking of the record as something unpre- {i 
ut. cedented. | 
Mr. Buckingham: Defendant’s counsel is 
a] ‘ quite willing that complainant’s counsel 
re- ¢ ¥ ‘shall object to the italicizing and capitaliz- 
ing of the parts above noted. Tle is, however, 
requested in printing his record, to see that 
ou these parts are duly italicized and capital- 
iy; ized according to the wishes of defendant's 
é i counsel, 
ol- Mr. Hicks: I certainly shall not do so, 1928 
in A. It seems to be the same statement, although | 
: it is an error. H 
‘Be XQ317. But having issued this notice to the 
ds Obio dealers, you now intend to hold them for a 
pt longer term, or-will you let them off March 26, 
‘d, 1903, as they might infer you would do from this 
of : ; notice? # 
at Ve ; 
use Mr. Hicks: Objected to as irrelevant, im- 
‘i material and incompetent. 
A. The intention is to hold them for the full 
. period. 
XQ318. You do not think from this notice that 1929 
a>, you have estopped your selves from claiming a 
a longer license term? 
A. That would be a matter of legal opinion, - 
n- which T am not competent to give. 
XQ319. At any rate, you feel that you made a 
mnistake in limiting the term in that notice to the 
ae Ohio dealers? 
‘4 A. Tshould not regard it as a mistake, but as the 
'S notice was given ‘to put people on their guard, if 
tltey had inquired into it, they would have heen 
a informed as to the true status, as the contract | 
~ ——~ SS states. 
- 
~ 
Y 
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1930 XQ320. The upshot of this Cincinnati meeting 
was, I take it, that you there resolyed to prosecute 
people who invaded your exclusiye rights up to 
and including March 26, 1908, that is to say, if 
your meeting followed the recommendations of this 
paper, or whatever you call it, which has been in- 
troduced in evidence as Complainant’s Exhibit I 
on the plea, printed record, pa: 3S to 49. T will x 
modify this question by suggesting that the paper 
shows that some of the licenses were not to ex- 4 
pire until sometime in 1904, although most of them 
were to expire in March, 1903, as would appear 
from this paper? 
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1031 Mr. Hicks: Complainant's counsel sug- I 
gests that the witness not having been ex- 1 

amined upon his direct-examination upon 





any of the matters to which he is now sub- 
jected to examination hy defendant's coun- 
e 





amination is 





; sel, a prolongation of this 
an abuse of the right to cross-examine. 

Mr. Buckingham: Defendant’s counsel 
notes that he has a very specifie and proper 
purpose in conducting this line of cross-ex- 
amination. 





A. The object of the convention was to prose- 

cute the local companies’ suits for infringement by 
{ 
; 





the National Phonograph Company for such period 
of time as their contracts covered. 

XQ321. But it was the purpose of this meeting 
to prosecute suits under the license contracts up 
to the end of the ten year term and no longer? 


Mr. Hicks: Objected to upon the ground 
that no connection whatever is shown to 
have existed or did in fact exist between the - 
convention and complainant, New York 
Phonograph Company. 13 
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A. No, the object was for the companies to pros- 
ecute their individual suits under the advice of the 
association, for the terms specified in their several 
contracts, which varied according to the dates of 
the contracts. 

XQ322. On pages 90 and 91, printed record on 
the plea, I find what purports to be a notice to the 
stockholders of the New York Phonograph Com- 
pany, signed by James L. Andem, Scott Tremain, 
L. E. Evans, Executive Committee. I call your 
attention particularly to the following in said 
notice, page 90: “The first step, already taken, 
was the filing in the Circuit Court of the United 
States for the Southern District of New York, on 
the 12th day of January, 1901, of our bill of com- 
plaint against Thomas A. Edison, The Edison 
Phonograph Company, The Edison Phonograph 
Works, and -the tional Phonograph Company, 
asking for an injunction restraining those defend- 
ants from selling, using or otherwise dealing in 
phonographs and supplies within our territory, 
viz.: the State of New York, and claiming damages 
and profits in the sum of $225,000 for violation of 
our exclusive fifteen year contracts, expiring March 
26, 1903, or subsequent thereto.” You are the James 
L. Andem who was one of the Executive Commit- 
tee signing this report, aren’t you? 








Mr. Hicks: Objected to upon the ground 
that the bill of complaint filed in this suit 
clearly specifies the time claimed by com- 
plainant under its contracts. 


A. I am. 

XQ323. Was this notice to the stockholders of 
New York Phonograph Company prepared by ad- 
vice of counsel? : 

A. It was not. Only one of those circulars T 
think was prepared under advice of counsel, which 
was the circular of February 1, 1901, at least that 
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is the only one where I see the name of counsel 
attached, and that circular in quoting the same 
language says: “Until March 26, 1903, and for 
such further time as is prescribed by the contracts 
before referred to.” So that my explanation of 
omission in the other letter is that it was simply 
mentioned for identification and was not drawn 
in legal form. 

XQ324. You are now referring to the letter which 
appears in the printed record of the plea, page 
105 and 106, I suppose? 

A. I refer to,the circular letter of February 1, 
1901, on page 105 and 106 of the plea in the printed 
record. I will add to my answer that the quota- 
tions from the letter of February 1, 1901, which T 
have just made, where it says: “As is prescribed 
by the contracts before referred to,” refers to the 














contracts of the Metropolitan Phonograph Com-. 


pany with the North American  Phono- 
graph Company, of October 12, 1888, 
and the contract of February 6, 1889, between the 
North American Phonograph Company and John 
P. Maines, 

XQ3) 
terday, you say that as soon 
nected with complainant in th 
of the answer filed by Mr. Elisha K. Camp, solic- 
itor for complainant herein, in the Helm suit, you 
complained or protested that his allegations in the 
answer of the Helm suit were incorrect. Did you 
make these protests in writing? 

A. I did. 

XQ326. Have you a copy of the letter? 

A. I have not with me, no. : 

XQ326a. Could you produce it? 

A. T could, but T decline on the ground that it 
would be a revelation of matters between counsel 
and client. 





As I understand your testimony of yes- 
s you or others con- 
uit, became aware 
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XQ327. Did you complain of anything else in the 
Helm answer than the allegation that the New 
York Phonograph Company was virtually insolvent, 
and that it had no place of business in the State 
of New York? 

A. I did. 

XQ328. What else than these allegations did you 
complain about? 

A. That is shown by the correspondence which I 
decline to furnish, for the reasons stated. 


It being understood that the cross-examin- 
ation is not closed, and that it will be con- 
tinued by Mr. Buckingham next Tuesday at 
3 o'clock, complainant’s counsel asks the 
witness a single question or two, without 
presuming to cut off defendant's counsel 
from further right of cross-examination. 


By Mr. Hicks: 


RDQ329. You have read a sentence from a cir- 
cular letter of New York Phonograph Company, 
dated February 1, 1901. Will you kindly read the 
heading of the letter and the entire paragraph con- 
taining that sentence? 

A. The letter is headed: 





“Office of the New York Phonograph Company, 
Room 933, Park Row Building, 
13-21 Park Row, 
New York City, February 1, 1901. 
Notice is hereby given to all persons usi 
buying or selling Edison phonographs, records 
and supplies within the State of New York, 
except through or by the consent of the under- 
signed, the exclusive licensee under the patents 
of Thomas A. Edison for the State of New 
York, that they thereby render themselves 1i- 
able to us for damages under our contract with 
the North American Phonograph Company, of 
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1942 October 12, 1888S (subsequently ratified and 
confirmed by Thomas A, Edison, the Edison 
Phonograph Company, Edison Phonograph 
Works, and others), and of February 6, 1889, 
giving us the exclusive right to use, rent, sell 
to others or use within the State of New York, 
phonographs and all the supplies necessary for 
the same, until March 26, 1903, and for such 
further time as is prescribed by the contracts 
before referred to.” 


RDQ330. Was that circular letter sent out by 
New York Phonograph Company to phonograph 
dealers and others within the State of New York, 
at the time of its date? 

A. Tt was. 


Mr. Ticks: Complainant offers in evi- 
“dence the two advertisements in “The Phon- 
ogram,” of January, 1893, heretofore read 
in the record by the witness, and they are 
marked “Complainant's Exhibits No. 141 
and 142, April 8, 1904, 8. M. HL. Ba Ad 
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Adjourned to 3 P. M., Tuesday, April 12, 1904. 





1944 New York, April 12, 1904. 
Met pursuant to adjournment at the office of the 

* Standing Examiner, mmuel M. Tlitchcock, Esq.; 

No. 15 William street, New York City, at 3 P. M. 





APPEARANCES = 
Tours Thexs, Esq., for Complainant. 
Guanes L. Brexixenam, for the Re- 


spondent. 
Cross-examination of JAMES L. ANDEM con- 


tinued: 
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By Mr. Bucki 





gham : 


XQ331. As I understand your former testimony, 
the Ohio Phonograph Company failed some time 
prior to 1897, and its assets were taken oyer by the 
Edison Phonograph Company of Ohio. Won't you 
please explain just how it was that the Ohio Com: 
pany failed and why it was that the phonograph 
business could not be conducted by that company 
as well as by the successor company, the Edison 
Phonograph Company? 





Mr. - Hicks: Objected to as improper 
cross-exaimination; the witness having tes- 
tified on the direct-examination to nothing 
that would warrant such cross-examination. 


A. The Ohio Phonograph Company, which had 
been doing a good business up to 1895 or 1896, had 
great trouble about the time that the North Amer- 
ican Phonograph Company went into the hands of 
the receiver, and for some time before that, in get- 
ting its orders filled, and that, in connection with 
the fact that the National Phonograph Company 
was offering to supply goods to the customers of 
the Ohio Phonograph Company during the year 
1896, induced the Ohio Phonograph Company's 
stockholders, finding the competition was so great, 
and that the profits were thereby reduced, to pre- 
vent loss to the Ohio stockholders, to close up the 
company and sell its assets to its successor, the 
Edison Phonograph Company, and that was done 
about May, 1897. 

XQ332. Is it not a fact that you personally had 





a difference with the stockholders, or a majority of 


the stockholders of the Ohio Phonograph Company, 
and that at one of the annual elections two mect- 
ings were held, one by the stockholders of the Ohio 
Phonograph Company, and the other by yourself, 
and that as a result two boards were elected? 
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A. That is not a correct statement of what took 
place. 

XQ333. If I have been misinformed, or if I have 
misunderstood my informant, won’t you please 
state just what did happen? 


Mr. Hick 





Same objection. 


A. It is a long story, but I will try and state it 
in afew words: Two of the parties engaged to sell 
the stock of the Ohio Phonograph Company upon 
its organization failed to carry out their contract, 
and they were not re-elected on the board, and when 
they found they had been left out, the attorneys 
resorted to some expedients to retain control of 
the board, and the Ohio Phonograph Company, 
having its office on Walnut street, where it was 
transacting all of its business, held an election 
there at the succeeding annual election, when it 
should have held the election at the office of these 
attorneys, as required by the by-laws, which was 
overlooked through inadvertence by me, conse- 
quently there were two elections held; the matter 
carried into court, the case heard, and I was up- 
held by the court until the succeeding election. No 
further trouble of that kind occurred. 

XQ334. When did this double election occur? 


Mr. Hicks: Same objection. 


A. I think in 1891, or 1890, I would not say , 


which, either 1890 or 1891. 

XQ335. At that time, under legal advice, I under- 
stand that you locked up the offices and retained 
the books of the company? 


Mr. Hicks: Same objection, and an abuse 
of the right of cross-examination. 
A. That is an incorrect statement. The com- 


pany under my management was ‘conducting its 
business at the Walnut street offices, which were 











Raymond R. Wile 
Research Library 
see 


~ 


took 
rave 
vase 


eX a | , 
sell / 


pon 
vet, 
hen 


ew 





he 


ed 





James L, Andem. 651 


the only offices of the company where there was any 
business done or any signs displayed, and the dis- 
satisfied parties, three in number, attempted to 
take possession of the offices, under their election 
which they had held the preceding January, this 
being in June, but did not succeed as they were 
ejected from the offices, the matter taken to court, 
and my action sustained by the court, keeping me 
in office until the next election. 

XQ336. Was the business of the company sus- 
pended during this contest? 

A. Probably for five or ten minutes while the 
parties were being ejected. 

XQ337. I do not yet understand why the phono- 
graph business of Ohio could not have been done 
as profitably and properly by the Ohio Phono- 
graph Company as by its successor, the Edison 
Phonograph Company; why were you obliged to 
sell the franchise of the Ohio Phonograph Com- 
pany to save the stockholders from lo: 

















Mr. Hicks: Same objection. 


A. Simply to quiet the fears of the stockholders 
of the Ohio Phonograph Company, who feared, 
owing to the great competition of the National 
Company that they might be involved under the 
Ohio Jaw, which allowed them to be assessed to 
twice the amount of their holdings of stock. 

XQ338. Did they fear this double assessment 
simply because you thought their territory was be- 
ing invaded by the National Company? 


A. That was the reason why they feared it,’ 


owing to unwarranted competition; previous to 
that time they had had under their contract the 
monopoly. After the National Phonograph Com- 
pany was organized, they began placing agents all 
over the State, and the competition became very 
great. 
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XQ339. How much was paid the Ohio Company 
in this liquidation scheme? 


Mr. Hicks: Same objection. 


A. By whom? 

XQ340. Whoever it was that purchased the as- 
sets and franchises, or whatever was sold? 

A. The stock and good will of the business was 
advertised for sale and bids were received, and 
they were sold to the highest bidder, the amount 
being paid on the inventory of goods being $1,800, 
I think. 

XQ341. $1,800 was paid for the entire belong- 
ings of the Ohio Phonograph Company? 

A. Whatever its rights and property consisted 
of. 

XQ342. And this was in the year 1897? 

A. 1897. 

XQ343. You would think from such an exhibit 
as this that the Ohio Phonograph Company was 
doing a very prosperous business at that time? 

A. Yes, it had been doing a very prosperous 
business, as already stated, and declared two year- 
ly dividends, but when the competition of the Na- 
tional Phonograph Company and others began, 
the profits, of course, reduced very greatly, so 
much so that the stockholders feared that they 
would be assessed on their stock, and their rights 
and property was sold out because it was under- 
stood that to maintain the rights of the Ohio Phon- 
ograph Company would necessarily cause an ex- 
tensive litigation, which they did not care to as- 
sume. 

XQ344. What was the capital stock of the Edi- 
son Phonograph Company, successor of the Ohio 
Phonograph Company? 

* A. Tt was not an incorporated company. 

XQ345. Who owned this Edison Phonograph 
Company? 
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Mr. Hicks: Same objection; also upon 1957 
the ground that this question has already 
been gone into by Mr. Hayes in this case, 


A. I was the owner of the company. 

XQ346. Why did you call this the “Edison 
Phonograph Company?” 

A. Because it dealt in Edison phonographs. 

XQ347. Why didn’t you conduct the business 
in your own name, as is usually done by trades- 
men, after you had bought up the assets of the 
Ohio Phonograph Company? 

A. Because the name “Edison Phonograph Com- 
pany” conveyed to the public a better idea of 
the business than ihe name of an individual would. 

XQ348. How much capital had you in this bus- 
iness; had you anything more than the assets of 
the old Ohio Phonograph Company? 

A. I had eapital, plenty, enough to conduct the 
business to the extent to which it could be con- 
ducted in the face of the very great competition 
of the National Phonograph Company. 

XQ349. Over what territory did your operations 
extend; was it simply a local trade in Cincinnati, 
or did you do business all over the State of Ohio? 

A. All over the State. 

XQ350. That is when you were operating as the 
Edison Phonograph Company? 

A. Yes. 

XQ351. And how long did you continue this busi- 
ness? 

A. Until June, 1900. 

XQ352. You have testified that the territory of 
Ohio was inyaded by the National Phonograph 
Company, and also that the territory of the State 
of New York has been likewise invaded in defiance 
of the rights of the local companies. You have. 
also testified that agents and jobbers selling for the 
National Phonograph Company in Ohio received 
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about 40%, or about $40.00 out of the $100 ob- 
tained from consumers. Do you assume that the 
agents and jobbers of the National Phonograph 
Company in New York receive about the same com- 
anissions? : i 

A. I have not recently seen their published list 
of trade discounts, and could not say. 

XQ353. But since this suit was begun you have 
known of these trade discounts in New York? 

A. Tn a general way, but not definitely. 

XQ354. How do they compare with the discounts 
among the Ohio dealers? 








Mr. Hicks: Objected to upon the ground 


that it appears that the witness has no. 


knowledge and has so stated. 


A. I am unable to state whether the discounts 
given by the National Phonograph Company are 
larger or smaller than they were in Ohio up to 
1900, at which time I went out of the business. 

XQ355. But you think these discounts or com- 
missions are the same all over the United States, 
don’t you? 

A. I have no ground for forming a correct opin- 
ion on that subject. 

XQ356. Now, you have testified as to several 
places of business of the New York Phonograph 
Company, of which as I understand, there are three 
or four. What rent is paid for the Tarrytown of- 
fice, if any, of the New York Phonograph Com- 
pany? 

A. That lease was made some years ago, and I 
have never seen it, and I have never myself paid the 
bills, so that I Jo not know. 

XQ357. Tow does it happen that you can keep 
that office from year to year without paying rent? 

A. We pay rent every , T understand; I think 
the treasurer’s book shows that rent has been paid 
every year since the office has heen oceupied. 
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XQ3358. Is this office exclusively occupied by the 
New York Phonograph Company? 

A. No, it is in conjunction with an attorney's 
office. 





Mr. Hicks: Complainant’s counsel ob- 
jects to the further cross-examination upon 
this line, on the ground that it has been al- 
ready fully gone into by Mr. Hayes. 





XQ359. Have you any means of ascertaining 
what rent is paid for the Tarrytown office? 

A. I could ascertain by asking the treasurer, or 
asking the lessor. 

XQ360. But probably you know about what this 
rent is. To save any such delay, won't you tell us 
what you assume it to be? 

A. I would prefer to have the matter stated on 
positive knowledge, rather than current rumor. 





Mr. Buckingham: Complainant’s counsel 
is requested to supply this information if he 
has it at hand, and Complainant's counsel 
declines to answer. 


XQ361. Your present position is that of secre- 
tary of the New York Phonograph Company? 
A. It is. é 
XQ362. And Mr. Fahnestock is treasurer? 
A. Mr..Fahnestock is treasurer. 
X.Q363. Do you know what rent is paid for your 
office at 140 Nassau street? 
A. 1 do. $240 a year. 
XQ364. You have testified that the New York 
Phonograph Company has what you term a “depot 
of supplies” somewhere in New York City; where 
is this? . 








A East 11th street. : 
XQ365. Why do you call it a “depot of supplies” ; 
what supplies have you there? 





1963 


1964 


1965 


eee SSI 


Raymond R. Wile 











1966 


1967 


1968 


656 James L. Andem. 


A. The business there is conducted by the firm 
of Leeds & Catlin, manufacturers of records, deal- 
ers in phonograph goods and supplies and ma- 
chines; and whatever orders the New York Phono- 
graph Company desire filled, can be filled from 
that point. 

XQ366. Does the New York Phonograph Com- 
pany pay any rent there? 

A. No, it does not pay a fixed monthly rental. 

XQ367. How otherwise docs it pay rent there? 

A. By commissions. 

XQ368. And how commissions? 

A. On goods that are disposed of. 

XQ369. You also have some other place of busi- 
ness here in New York; where is that? 

A. We hold our directors’ meetings, the monthly 
meetings and the spe as a matter of 
conyenience, at the office of the treasurer, No. 2 
Wall street. 

XQ370. But, of course, you pay no rent there? 

A. The company pays no rent. 

XQ371. Have you any other places of business 
than those above enumerated? 

A. No, not at present. 

XQ372. How much apparatus does your company 
own at this “depot of supplics,” or has it stored 
there? 

A. It owns no property there itself, but-it is ar- 
ranged if orders are placed with it that it can sup- 
ply them from that point. 

XQ373. In your answer to Q24, you have re- 
ferred to a circular letter dated October 17, 1889, 
which was sent to the local phonograph compa- 




















nies with reference to a new model of phonograph, 
which you were then soon expecting. Are you able 
to say about when you received this new model of 
machine? 

A. Tam not. 
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XQ374. But it came very shortly after that cir- 
cular letter was published, didn’t it? 

A. I do not remember. 

XQ375. Do you recollect that such a machine 
did come in the course of time? 

A. I could not say after this length of time. 

XQ376. Weren't you furnished phonographs 
shortly after that circular letter containing sev- 
eral new features, such for instance as (1) a com- 
lift for the record, (2) a spring lock for the end 
gate, (3) twin nuts for the feed screw, (4) minor 
improvements incident to the single diaphragm, 
(5) an improved shaving tool, (6) a modification 
of the controlling switch for the motor, (7) and a 
floating weight for the diaphragin? 

A. I think not. 

XQ377. What do you mean when you say, “I 
think not”? ‘ 

A. T mean by that, I do not remember at any time 
when a large number of improvements and such ad- 
ditions, such as you refer to, were furnished any of 
the local companies. 

XQ378. But you do remember that prior to July 
20, 1894, the New York Phonograph Company was 
furnishing phonographs with all of these improve- 
ments, don’t you? 

A. Iwas not connected with the New York Phon- 
ograph Company. 

XQ379. I mean the Ohio Phonograph Company? 

A. No, I am not by any means sure that they 
were furnished us with those improvements prior 
to that date. 

XQ380. You think they were not furnished all 
of these improvements prior to that date? 

A. I could not say whether they were or were 
not at this distance of time, that being ten years 
ago. 

XQ381. How about the machine you have which 
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you say you obtained from the Ohio Phonograph 
Company, and which you still have in your posses- 
sion to-day; does that machine contain all of these 
improvements? 

A. It does not; I have recently bought some im- 
provements to that machine in order to make it 
satisfactory. 

XQ382. But how about the improvements which 
I have enumerated in XQ376? 

A. The machine has been several times changed 
by the addition of improvements since I have had 
it, in order to keep up with the improvements that 
Mr. Edison is recently making and has been mak- 
ing since the National Phonograph Company has 
been putting out machines, and it would be impos- 
sible to say what its condition was at the date you 
mention. 

XQ383. Do you remember what specific improve- 
ments have been put upon this machine since 1894? 

A. I may not be able to tell all, but for instance, 
it has a hard rubber mandrel, which I think was 
not supplied until several years after that. It also 
has an improved Edison reproducing mica dia- 
phragm, which contains an improved limiting 
weight, and an improved sapphire reproducing 
point, and improved methods of attaching and de- 
taching the same. Those are a few of the improve- 
ments I remember. 

XQ384. What do you mean by the “rubber man- 
drel”? . 

A. The mandrel is the part of the machine upon 
which the cylinder is placed or slipped for record- 
ing or reproducing. 

XQ385. But usually a metallic mandrel is used 
rather than rubber in the Edison phonographs, 
isn’t it? 

A. I have seen phonographs with cork mandrels, 


with hard rubber mandrels, soft rubber mandrels, * 
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brass mandrels, nickel-plated brass mandrels, and 
mandrels with a device at the end to prevent the 
cylinder from slipping. 

XQ8S86. At any rate, this rubber mandrel is not 
the only thing of the kind that is used in the Edi- 
son standard phonographs of to-day? 

A. No, the Edison standard phonographs of to- 
day, or most of them that I have seen, have a brass 
mandrel, or some of them have nickel-plated brass 
mandrels. 

XQB87. Now, the new tloating weight for the dia- 
phragm which you have added to your machine is 
merely a heavier weight than was previously used 
for the same purpose? 

A. The one I have is a heavier weight than the 
one I had previously. 

XQB88. And the sapphire point, how about that; 
isn’t that changed somewhat in form from what 
you have had before? 

A. It is a decided change from the previous pat- 
terns or style of sapphire. 

XQ389. But with the changes which you have 
just enumerated, your machine is an up-to-date ap- 
paratus? 

A. Tt could not be sold at a dealer's store as an 
up-to-date apparatus, because it has evidences of 
having been added to and supplemented by these 
improved parts, which is not the case with a brand 
new machine, 2 

XQ390. But it has all of the parts of an up-to- 
date machine? 

A. I have not seen one of the latest type of elee- 
tric or M. phonographs now. being put out by the 
National Phonograph Company, and therefore am 
unable to make the comparison or state what the 
fact is. 

XQ391. Your machine has the twin nuts for the 
feed screw? 
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A. It has. 

XQ392. It also has a cam-lift and the spring 
lock for the end gate? 

A. Yes. 

XQ393. And these parts were on the machine 
from the first? 

A. Yes. 

XQ3894. Were these new machines which were 
referred to in the circular letter of October 17, 
1889, out upon the market at the date of the Fidlar 
report? 

A. I don’t think they had received them at that 
date, 

XQ395. I call your attention to Q28 of your 


_ present deposition, in which complainant's coun- 


sel undertook to quote from Q21 of Cleveland Wal- 
cutt’s deposition. Please look at this quotation, 
and also at Mr, Walcutt’s answer as it actually ap- 
peared, and state whether your answer would have 
been the same or different if Mr. Waleutt had been 
correctly quoted. The question as it was quoted 
is as follows: “Of course, these spring motors 
were not put into general use immediately after 
the failure of the North American Phonograph 
Company. As I have already stated, at that date 
several types of spring motors were made and sent 





to some of the different sub-companies, for instance, | 


the Pacific Phonograph Company, the Kansas 
Phonograph Company, and later by the United 
States Phonograph Company of New Jersey, 
which was an independent company, not organized 
under the North American Phonograph Company. 
These spring motors were at that time were either 
very expensive or unsatisfactory, but they were 
gradually improved and reduced in price, until 
finally they were practically perfect, and to all 
intents and purposes were the only things used 
except by the professional makers who made ree- 
ords to sell.” 
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Mr. Hicks: Complainant’s counsel states 
that the question containing the quo- 
tation which he made from Walcutt’s 
deposition, namely, Q28, is incorrect, not 
for the reason that the deposition 
correctly quoted, but that a mis 
been made in the copying of the question. 

Mr. Buckingham: The particular sen- 
tence in question is the second one quoted 
in Q28 of the present deposition, which as 
appears in Walcutt’s Q21, is as follows: 
“As I have already stated, at that date, 
several types of spring motor had been 
made by some of the different sub-com- 
panies; for instance the Pacific Phonograph 
Company, the Kansas Phonograph Com- 
pany, and later by the United States Phon- 
ograph Company of New Jersey, which was 
an independent company, not organized un- 
der the North American Phonograph Com- 
pany.” 

Mr, Hicks: Complainant’s counsel states 
that he quoted exactly those words in the 
question from Walcutt’s deposition. 









A. It would have been the same. 

XQ396. In answering this Q28, did you under- 
stand that the North American Company was mak- 
ing spring motors immediately after its failure, 
or that it had been making spring motors any time 
up to 1897, or that it was manufacturing such 
motors and were not furnishing them to the Ohio 
Company? 

A. My undersianding was that the North Ameri- 
ean Phonograph Company did not manufacture 
any spring motors, 

XQ397. Then, why did you trouble yourself in 
answer to Q28 to say that the Ohio Phonograph 
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Company could not obtain spring motors from the 
North American Company? 

A. For the reason that if they did not manu- 
facture them they could not supply them, and I 
inferred from something that had been said that 
the previous testimony had shown that they did 
manufacture. 

XQ398. That is, you understood from Mr, Wal- 
cutt’s deposition, answer to Q21, that the North 
American Company was manufacturing spring mo- 
tors at that time? 

A. I understood that he had testified that the 
North American Company had made some spring 
motors. 

XQ399. But now that it appears that Mr. Wal- 
eutt had not so testified, do you wish to modify 
your answer to Q28? 

A, No, I do not care to modify my answer. 

XQ100. In your answer to Q62 you were asked: 
“Did you or any officer of the New York Phono- 
ograph Company know of the answer interposed in 
that suit on behalf of the American Graphophone 
Company and Columbia Phonograph Company 
General, at the time of or prior to the time of 
filing — that answer? AL OT did not, 
and I do not think that any of the 
other members of the Board knew about it.” 
Don’t you know that an answer was filed by Mr. 
Louis Hicks, as counsel for the New York Phono- 
graph Company, on the very date that Mr. Camp's 
answer was filed? 

A. I think it was. 

XQ401. Then how 








t that neither you nor any 


efficer of the New York Phonograph Company 
knew of Mr. Camp's answer? 

A. Recanse my attention was never called to it, 
and I was not aware, IT think, even of Mr. Ticks 
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he answer until afterwords; in other words, I was 
~ ‘ not consulted in the matter. 
ue Mr. Buckingham: Defendart’s counsel 
I here offers in evidence a certified copy of 
at the answer of the New York Phonograph 
id 


Company to the bill of complaint of John 
- ; : E. Helin vs. American Graphophone Com- 
u- pany, Columbia Phonograph Company, Gen- 


eral, and New York Phonograph Company, 











\0- defendants, in the United States Cireuit 
Court for the Southern District of New 

hes ae : York, the same having been verified July 

1g 2, 1903, and filed July 6, 1903, in the Clerk’s 
office; and the same is marked “Defendant's 

tl Exhibit No. 19, New York Phonograph Com- 

ty * pany Answer, Helm suit, April 12, 1904. S. 
M. H., Ex.” 

‘ Mr. Hic Complainant’s counsel objects 


to the re-opening of defendant's case. 





re XQ402. The New York Phonograph Company, 
aos er defendant in the ITelm suit, is the same New York 
e 
7 nl Phonograph Company, complainant herein, is it 
es not? : 
of 
A. It is. 


XQ403. In your answer to Q68, with reference 

to Mr. Camp’s answer in the Helm suit, you say: 

“As soon as the matter was discovered, T made a 

ad written protest to Mr. Camp against the untrue 





statements that had been made in that answer, and 
: several members of the Board indorsed and ap- 
proved of my remonstrance in writing, and all of 
= them did verbally.” Now, having referred to this 
) . | written remonstrance, are you still unwilling to 


| produce it? 
A. That was part of the correspondence between 


a myself and Mr. Camp, which T objected to furnish 
7 on the ground that it was a confidential matter 
- Sf ace 
~ 
- 
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between cour 
the same reas 





and client, and I still decline for 
mn. 


XQ404. But having opened up this subject in 
your direct deposition, don’t you know that you 
have waived your privilege. 


Mr. Hicks: Complainant's counsel advises 
the witness not to take any advice upon ques- 
tions of law by defendant's counsel. 

A. I do not. 

XQ405. At any rate, yon still decline to produce 
this written remonstrance? 

A. I do for the reasons stated. 


Mr. Buckingham: It is suggested to com- 
plainant’s counsel, that as he saw proper to 
question the witness as to this remonstrance, 
he should now be willing to produce the 
paper in evidence. Complainant’s counsel 
declines to reply. 








XQ406. I call your attention to Defendant’s Ex- 
hibit 17, April 5, 1904, S. M. TT, Ex.,” 
ticularly to the t near the end of page 4 of that 
exhibit where it is said: “Moreover, the license 
agreement referred to as Schedule 4’ expires on 
March 26, 1903." This paper is Mr. Camp's Brief 
in the “New England Phonograph Company v. 
American Graphophone Company, United States 
Circuit Court, District of Connecticut, No. 1106, 
in Equity,” and bears date March 19, 1903. Did 
you in your various remonstrances to Mr. Camp, 
eall his attention io this particular statement? 





and par- 








Mr. Hicks: Objeeted to as improper cross- 
examination, the witness not having referred 
to Mr. Camp’s brief upon his direet-examina- 
tion, or the subject matter thereof, and on 
the further ground that it does not appear 
that the witness has any knowledge of the 
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contents of the brief or ever saw the brief, 
or has any knowledge of the case in which 
the brief was filed. Upon the fur- 
ther ground that the part quoted refers to 
subject matter different from the subject 
matter involved in this suit, relating name- 
jy, to the duration of the license from the 
American Graphophone Company under the 
Graphophone interests, and not to the dura- 
tion of the license under the Edison pat- 
ents. 





A. I did not, because I have never seen this docu- 
ment before, or known of its existence until the 
present moment. 

XQ407. But Mr. Camp in his brief here seems to 
take about the same view of the expiration of these 
license agreements that you did in the paper which 
was adopted by the Cincinnati Convention, where 
you several times stated that the license agree- 
ments would expire in March, 1903? 

A. If he does, he is also in error as we were. 

XQ408. Who were the attorneys who appeared 
in the Carman application for leave to liquidate 
and extinguish the New York Phonograph Com- 
pany? . 

A. You mean in favor of the motion or against 
it? 

XQ409. I mean the attorneys who appeared for 
the applicants? 

A. From information I believe that counsel 
appearing in the Carman case in the first in- 
stance were Messrs. Morris & Fay, on an ap- 
plication supported by the affidavits of 
Lemuel E. Evans and Joseph F. McCoy, and other 
parties representing the Edison interests. The 
next application in the same interest I think was 
represented by Messrs. Jacobs & Tanzer, supported 
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by affidavits of the same parties, McCoy and Evan: 
and other parties working in the Edison intere 

XQ410. When did you learn the names of these 
attorneys? 

A. The first time I heard the name of the attor- 
neys I think was when those applications were 
made, although I am not sure whether I had heard 
of these before or not. 

XQ411. In what other cases of the Edison inter- 
est were these attorneys ever employed? 

A. I could not say that they were employed in 
other cases, but I have the list of the different at- 
torneys employed in the different branches of this 
ease, but I have not indicated opposite their names 
in what particular cases they were employed to 
represent the Edison interest. 

XQ42. So that you were a little careless and 
premature in your answer to Q76. Your answer 
reads: “From the fact that the attorneys employed 
were the same who were employed in other cases 
for the Edison companies and Thomas A. Edison, 
I assume that it was brought in the Edison. in- 
terests, as the facts all indicate that, and I anv 
satisfied that it was directly brought in the inter- 
est of Thomas A. Edison, and his companies?” 

A. T repeat that answer now, as being the fact, ex- 
cept it would seem that that portion of it which says 
that the same attorneys were employed in both 
cases, may not be correct, but the other statements 
in that answer as to all the facts indicating it, are 
correct. 

XQ413. While this answer may not he yery ma- 
terial, don’t you think it shows an inclination on 
your part to always enter some kind of a complaint 
against Mr. Edison? 

A. Ido not. I think the answer is justified by 
the fact that out of the large number of attorneys 
employed in the defense, they have appeared some 
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of them at the annual elections of the New York 
Phonograph Company, and have worked hard to 
defeat the election and re-election of the presence 
board, and that they have appeared in various mat- 
ters connected with the transfer of stock and ap- 
plications to order a new election, &¢., so that I 
think L am justified in assuming, as I have assumed, 
that they were all of them employed directly in 
the interest of Mr. Edison and his companies. 
XQ414. I should think from your quotation from 
the Phonographic News of May and June, 1895, in 
your answer to Q78, that you were in no great need 
of spring, motors at that time. If these Phono- 
graphic News statements are correct, why were you 











.in any special want of spring motors? 


A. That statement refers to a spring motor that 
the Ohio Phonograph Company had made for its 
own uses and for the purpose of selling to the pub- 
lic by attaching it to a phonograph top, but in our 
effort to supply the spring motors complete with 
phonograph, we were hampered by the refusal of 
the North American Company to sell us tops to be 
used for this purpose. We then finding ourselves 
unable to get tops to attach to our own spring mo- 
tors, began purchasing the complete spring motor 
phonographs from the United States Phonograph 
Company, of Newark, N. J. 

XQ415, But under the lead of your counsel in 
answer to XQSS, when you were testifying as’ de- 
fendant’s witness, it would appear that the receiver 
of the North American Company observed the 
rights of the Ohio Phonograph Company. The tes- 
timony is “XQSS. Did the receiver of the North 
American Phonograph Company respect the rights 
of the Ohio Phonograph Company? A. T am un- 
able to say. but T think he did, at least, T do not re- 
collect at that time any violation of our contract 
from that sonree.” Do you wish now to change 
your testimony in this respect? 
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2002 A. I do not. 
- XQ416. You still think that the receiver of the 
3 North American Company observed all of the 
rights of the Ohio Company? 
A. I think he did, and said that he would sup- 1 
: ply whatever he could to us if we would forward 
~ a cash with the order, 

3 XQ417. You have testified about thé large earn- 
ings of the nicl -the-slot machines of the Ohio 
Phonograph Company. I now hand you a sheet of 
paper which purports to tabulate the receipts of the 
Ohio Company for the half year, or the better part 

2003 of the half year ending December 1, 1890. This 
report also purports to show the expenditures. 
Please look at this statement and say, if you can, 
whether in your view it correctly represents the 
business which the Ohio Company was doing at 

“ - that date? , 

Hands paper to witness. 








Mr. Hicks: Statement is objected to as be- 
ing nothing,—something prepared by de- Sse 
fendant’s counsel, for all it appears, 

A. There is nothing here to indicate its cor- 
rectness, except that it purports to be a report 
of receipts, but does not show its au- 
thority, and I should be unable to identify it for 
"2 that reason. I do not know whether it is correct 
‘ad or “not. 

‘ XQ4IS. In that business, however, the expendi- 
tures were very large, were they not? 
A. They were, under a contract we had with the 
Automatic Exhibition Company. 

w 4 XQ419. Now, in your preceding testimony, you 
have stated, as I recollect it, that the income of 
the Ohio Company in the years 1890 and 1891, from 
this source, was something like $40,000 per annum. 
Do you mean that this was a net income? 
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A. No, those were the gross receipts, if what you 
have stated represents my testimony correctly. 

XQ420. You did state, didn’t you, that for this 
period, say the last six months of the year 1890, the 
collections from this source, the nickel-in-the-slot 
machines, was something like $20,000? 

A, The net collections were about that sum after 
paying the commissions to the parties at whose 
places they were exhibited? 

XQ421. And how much of this was left to the 
Ohio Phonograph Company? 

A. Whatever amount was left over after paying 
expenses, 

XQ122. What were the expenses? 

A. I could not state now. 

XQ423. This report which T have shown you in- 
dicates very large expenditures, for instance, from 
81st, I find for the gross revenue, 
70, while expenditures were $2,043.13, leay- 
ing a net of only $911.57. 

Mr. Hic! Objected to upon the ground 


that counsel has not shown the witness a 
report. 



























(Question continued.) Were these expenditures 
as large as are here indicated? 

A. T could not say unless I refer to something 
that had authority to verify it. 

XQ424, But while on your direct deposition you 
felt free to make statements as to these large earn- 
ings, don’t you think you should advise yourself 
as to what the expenditures were, if they were 
to come out of these earnings? 

A. I was fully informed at the time, but, of 
course, T remember the receipts were phenomenally 
large at that period, and I do not remember the 
expenditures, which consisted of numerous items, 
or what proportion they bore to the receipts. 

XQ425. But from the report which I have, the 
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expenditures were more than two-thirds of the 
gross? : 

A. But the record you have shown me may not 
be an accurate one. 

XQ426. But how about these expenditures as 
compared with the gross receipts, as you recollect 
them? 

A. They differed yery greatly; at the start when 
the machines were first placed, the expenditures 
were larger than they were subsequently when the 
manner of running the machines had become bet- 
ter understood. . 

« XQ427. Were not the expenditures, as a matter 
of fact, about two-thirds of the gross, as you re- 
member it, in the year 1890? 

A. Not the expenditures for running the ma- 
chines from which the collections were made, 

XQ428. No, but the expenditures, so far as your 
treasury was concerned, were fully two-thirds of 
the gross receipts, that is the point? 

A. At one time when the principal income of the 
company was from slot machines, all of the ex- 
penditures of the company were paid out and 
charged to slot machines; subsequently there was 
other business which reduced the percentage of ex- 
penditures for slot machines. 

XQ429. I find from this report which i have just 
shown you, a net balance for the part of the year 
ending December 31, 1890, $5,657,96. 1 also find 
that even this diminutive amount is divided in half. 
What does this mean? 











_ Mr. Hicks: Any further examination up- 
on the figures which defendant's counsel has 
prepared is objected to as being baseless. 





A. You have furnished the report, I should think 
you would be in better position to explain it than 
T, as T have not seen it before, 
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XQ430. But this report says: “One-half to Ohio 
Company”; who got the other half? 

A. Perhaps the parties from whom you got the 
report. a 

XQ431. This report would look as if your re- 
ceipts had been $18,645.35 for a little less than a 
half year ending December 31, 1890, yet with the 
expenditures out, and the division of the net, it 
would seem that the income to the Ohio Company 
was $2,828.98. Have you any reason to doubt the 
accuracy of this statement? 

A. I haye no reason to believe in the accuracy 
of it. 4s 

XQ432. But do you doubt it? 

A. I have no opinion about it, because IT do not 
know its source. But I would suggest that the 
receipts may have been turned into what is called 
“plant.” 

Deposition of James L. Andem, closed. 








LOUIS HICKS, being first duly sworn, testified 
as follows: 


Direct-examination by Mr. Ticks: 


Q1. State your name, residence and oceupation? 

A, Louis Hieks, New York City, and Englewood, 
N. J. Occupation, Lawyer, counsel for plaintiff in 
this suit. 

Q2. Mave you here present two letters dated May 
6, 1896, and May 11, 1896, addressed to TE. F. 
Leeds, from National Phonograph Company. If 
80, please produce them and state what you know in 
regard to them? 

A. I produce the two letters, dated as stated in 
the question, addressed to BE. P. Leeds, Esq., and 
these letters were admitted by William E. Gilmore 
and W. S. Mallory, in my presence and hearing, in 
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the early part of 1898, to have been sent by National _ 


Phonograph Company to Edward I. Leeds. I am 
acquainted with William E. Gilmore and W. 8. 
Mallory, and knew them at said time in the year 
1898, 





Complainant offers in evidence the two let- 
ters and they are marked as follows: Letter 
dated May 6, 1896, is m: ed “Complainant's 
Exhibit No. 143, April 12, 1904, 8. M. IL, 
Ex.” and reads as follows: 








“National Phonograph Co., 
Orange, N. J. 
Orange, N. J., May 6th, 1896. 
E. F. Leeds, Esq., 
Messrs. Waleutt & Leeds, 
53 East 11th St., N. Y., 


Dear Sir: 


Answering your letter of the 2nd, we desire 
to say that we will have 1000 blanks ready for 
you Saturday morning. We can give you 1000 
blanks per week right along, and if possible 
will try to increase this amount. 

We have yours of the 4th, ordering 5000 
additional blanks, for which please accept 
thanks. We note your complaint as to blanks 
developing a white coating. We will look into 
this and endeavor to obviate same in future. 
We will send you in fifty (50) Automatics on 
the 7th inst. 





Yours very truly, 
W. E. Gilmore, | 
Ww. 
President.” 
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Letter dated May 11th, 1896, is marked 
“Complainant's Exhibit No. 144, April 12, 


1904, 8. M. H., Ex.,” and reads as follows: 


“National Phonograph Co., 
Orange, N. J. 
Orange, N. J., May 11, 1896. 
E. F. Leeds, Esq., 
c/o Messrs. Walcutt & Leeds, 
#53 East 11th St., N.Y. 
Dear Sir: 

We have your favor of the 7th, and in reply 
would say that we shall have 2000 blanks ready 
for you on Wednesday, the 13th, We are in- 
creasing our production gradually and hope to 
be able to give you more than a thousand 
(1,000) blanks per week in, say, about two (2) 
weeks’ time. We have had some very large 
orders for blanks placed with us recently and 
our capacity has been taxed to its limit, and 
will be for two or three weeks to come. 

Yours very truly, 
W. S. Mallory, 
Ww. 
President.” 











Cross-examination by Mr. Buckingham: 


Q3. Do you understand what is meant by 
“blanks” in these letters? 

A. Yes, I understand that “blanks” mean phono- 
graph blanks. 

Q4. Phonograph blanks are worth about one-half 
as much as phonograph records, aren’t they, or are 
they not? 

A. I have no knowledge of the value of phono- 
graph blanks. 

Q5. But in the course of this suit yon have 
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209 learned about everything else about the phono- 


graph? 

A. I did not. 

Q6. Could you make a guess at the price of a 
thousand phonograph blanks? 

A. I could not. 


Testimony Closed. 
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